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Data localisation requires for 
data, particularly personal and/
or arguably sensitive, to be 
stored and processed within a 
specific geographical location or 
jurisdiction. It in a way relates to data 
protection as it aims to maintain 
control over data generated within 
a country’s borders, enhance data 
privacy and security through local 
storage, provide easier access 
for regulatory purposes, and 
address jurisdictional challenges. 
However, experts contend that it 
can also lead to several challenges 
against the citizens’ rights to 
privacy, free speech, and free 
access to information. In the case 
of Bangladesh, for instance, data 
localisation could be misused as 
a legal means to access personal 
data and thereby unduly bolster 
the surveillance capabilities of law 
enforcement agencies, leading to 
further curtailment of freedom of 
speech and access to information. 

The most recent version of the 
draft Data Protection Act (DPA) 
incorporates specific provisions 
aimed at protecting the personal 
information of Bangladeshi 
citizens. Considering that the 
DPA is one of the key legislative 

initiatives to safeguard citizens’ 
information in Bangladesh, both 
local experts and prominent human 
rights organisations including 
the Amnesty International, 
have voiced their concerns on 
different occasions regarding data 
localisation and other aspects of 
data protection under the draft 
DPA. 

Data localisation was initially 
introduced in a previous draft 
of DPA, mandating the storage 
of sensitive, user-generated, 
and classified data within the 
geographical boundaries of 
Bangladesh, which was challenged 
by stakeholders and human rights 
organisations pointing out that 
the enforcement of stringent data 
localisation measures would restrict 
freedom of expression, hinder 
digital businesses, jeopardise 
privacy and increase expenses, 
among other risks and challenges. 
Hence, recommendations were 
made for a thorough assessment 
of the impacts and even options for 
complete removal of the provision 
from the DPA. 

The latest draft, partially 
accepting the recommendations, 
has removed the requirement to 
store sensitive and user-generated 
data. Alternatively, it provides, in 

section 42, that the government 
shall periodically store “classified 
data” in Bangladesh as prescribed 
by law. However, worries remain as 
the wording of the provision would 
allow the government to designate 
data as “classified” at its discretion, 
without specifying criteria or 
limitations. 

The draft law contains several 
other provisions that fall short of 
international best practices and 
are prone to potential misuse. 
For example, the draft defines 

‘personal data’ as any information 
or data linked to an identified or 
identifiable individual. However, 
there is minimal opportunity to 
resort to the court to seek redress 
in case of privacy violations. 

Again, Section 10 outlines 
authorised methods for data 
controllers to collect information 
from entities using prescribed 
means which include national 
security and public interest 
concerns. Considering the 
international best practices, it is 

crucial in this circumstance to 
define ‘public interest’ and ‘national 
security’ clearly involving strict 
rules to prevent misuse, maintain 
the delicate equilibrium between 
security and privacy, and ensure 
rigorous oversight to prevent 
discrimination and surveillance 
abuses.

Section 33 provides exemptions 
for data processing activities 
unless restricted by Section 
34. Exemptions cover crime 
prevention, health data, research, 
court orders, regulatory functions, 
and activities in media, literature, 
art, and education. Here, Section 34 
provides overly broad exemptions 
for government agencies in data 
protection, which deviates from 
international norms and raises 
concerns of potential misuse. 
Typically, data protection laws are 
designed to safeguard individual 
rights in data processing, imposing 
clear, impartial, and transparent 
obligations on data handlers, 
including government bodies. 
While some limited exemptions 
are considerable for government 
entities in cases involving national 
security, public order, or citizens’ 
rights, this provision lacks a 
specific and more categoric list of 
exemptions. 

As a final comment, the draft 
reportedly took cues from the EU’s 
General Data Protection Regulation 
(GDPR), a global benchmark for 
data protection, covering data 
quality, usage limits, and security, 
but diverged therefrom on certain 
aspects. Aligning more closely 
with GDPR principles, especially 
regarding lawful processing, data 
minimisation, individual rights, and 
data breach response mechanisms, 
would enhance the intrinsic value 
of the legislation and align the 
same with global standards for 
secure and rights-focused data 
management. Predictably, the 
ambiguities in the draft could lead 
to arbitrary decisions that adversely 
impact the activities of civil society 
organisations and independent 
journalists who may transmit data 
to international partners, news 
outlets, and donors, or store their 
data in foreign-based data centres. 
The broad implementation of 
data localisation requirements, 
especially in environments 
conducive to censorship and 
extensive surveillance, raises valid 
concerns about potential misuse. 
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Recently, this writer happened to 
have invited a friend, a judicial officer, 
to deliver a guest lecture on the 
functioning of our ‘lower judiciary’. 
As humble as the colleague was, he 
could not but have a soft but clear jibe 
at the categorisation ‘lower judiciary’. 
And very justifiably so. Indeed, the 
term lower judiciary does not even 
have a place in the Constitution. It 
is a coinage of usage. It is submitted 
here that whatever it may connote, the 
adjective ‘lower’ should not be used 
to categorise a whole bunch of courts 
with different jurisdictions. More on 
that later. As a mortified host, this 
author apologised sincerely. Apology 
was ‘accepted’ (though one can only 
have an impression, one can hardly 
have a conviction on a psychological 
state. Be that or not, damage was 
done, perhaps irrevocably. Indeed, as 
impetuous as this writer may be, in 
this case, he did not choose the word 
lightly.  By no means, was the choice 
of ‘lower judiciary’ completely random. 
As a self-proclaimed non-elite (rightly 
or not), someone professing cherishing 
a dream of an egalitarian Bangladesh, 

the ‘lower’ was not a comfortable 
choice. It was preferred to the ‘sub-
ordinate’ judiciary. The differentiation 
was based on the thought that ‘lower’ 
in this context, carries a conspicuous 
negative connotation, but sub-
ordinate may arguably convey a more 
pronounced negative connotation. 
To laypersons, the literary meaning 
of sub-ordinate is anathema to the 
very idea of a court free from undue 
interference.

This brief write-up is not an apology 
for the philosophically indefensible 
choice that this writer has made. It is 
rather a surprise that these words with 
a whole range of courts in Bangladesh 
where a very high proportion of the 
entire caseloads rest have not been 
a matter of intense scrutiny. One 
possibility is the traditional dogmatic 
legal culture of adherence to tradition. 
The doctrine of stare decisis that like 
cases should be decided in like manner, 
is based on solid foundation and serve 
many very useful functions. However, 
the training on precedents may at 
times make law students (in a generic 
sense to include lawyers, judges, law 
academics) faithful adherents to 
tradition without questions. To not 

depart from the ratio of a decision is 
one thing; uncritical adherence to 
tradition is another thing.

Legal history may offer us some 
insights into how these terms took root 
in our legal parlance. Deep dive into 
legislative history may also offer some 
insights on what rationale/s drove the 
choices. Originalism or other means 
of interpretation of texts may guide us 
on their means of interpretation. This 
page is not the right forum for such an 
exercise. 

One may contend that the use of 
lower or subordinate is to indicate 
their different status from that 
of the Supreme Court. Placed at 
the pinnacle of the Bangladesh 
judiciary, the Supreme Court, with its 
unique structure deserves a special 
appellation fitting its unique status 
among all courts in Bangladesh. The 
Supreme Court has a constitutional 
function to play a role in the consistent 
development of case law through 
its precedents. However, nowhere 
in the Constitution, does such a 
function seem to be envisaged for the 
subordinate courts of Bangladesh. 
This distinction appears to be a 
conscious design of the framers of 

the Constitution. In part VI of the 
Constitution, the Supreme Court 
and subordinate courts are placed 
in different chapters, and provisions 
relating to them are also worded in 
quite disparate ways. Noticeably, the 
Constitution addresses the judges of 
the Supreme Court as ‘Judges’, whereas 
the corresponding term for the others 
is ‘judicial officers’. Having said that, 
the supreme status of the Supreme 
Court in the judiciary of Bangladesh 
does not in any way necessitate a 
term conveying any subaltern rank 
for the other courts who are under the 
administrative control of the Supreme 
Court and whose judgments are 
challengeable at the Supreme Court. 
‘Lower’ is a relative term and may be 
applicable when a court is exercising 
some sort of judgment over another’s 
decision. But in that case, courts falling 
under the category of subordinate 
or lower courts are not positioned at 
the same level and one may have the 
authority to hear an appeal or revision 
from the decision of another.

Depending on perception, any 
classification may connote some form 
of negativity. To take just one example, 
a Magistrate of the first class conveys 

some subaltern status for the second 
class and so on. Some of these may, 
at times, be an inevitable reality that 
societies cannot wipe out or do away 
with disparities or ranks. Time passes, 
expressions changes. If one thinks it 
was quite okay to use ‘handicapped’ 
which in most contexts would convey 
at least some degree of insensitivity 
these days. Words like ‘disabled’, 
‘persons with disabilities’ or perhaps 
‘especially abled’ would possibly convey 
more thoughtfulness or compassion. 
The stratified society that lies as 
the underbelly of the superficially 
homogenous society of Bangladesh is 
the words – lower or subordinate can 
hardly befit courts.

The next question could be, if 
these two terms are unsatisfactory, 
what could be the alternative/s? As 
legitimate a question as that may be, 
it is not a question without answers. 
English or Bengali language is not so 
poor. Nor are our linguists or jurists so 
bereft of ideas. Indeed, all strata of so-
called ‘subordinate’ or ‘lower’ courts 
have distinct names already.
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