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ILATERAL investment treaties (BITs)

contractualise agreed upon legal

obligations for the safest possible
protection to each other's foreign direct
investments (FDIs) in the parties' territories,
BITs are concluded for the parties' mutual
benefits and common interests and serve as
conduits for two-way FDIs, The reality in
most cases is that FDIs flow in only one-way,
from capital exporting developed states to
capital importing underdeveloped states,
which are often vulnerable in negotiations
and the victims of overly imposing BITs due
to their unequal and inferior bargaining
power.

The FDI laws of Bangladesh have no
specific method of FDI dispute settlement. Its
National Investment Policies 2005 contains
an oblique reference to 'international norms
and system in conflict resolution’ (ch 14).
This expression is ambiguous. There are no
internationally standardised norms and
systems, which are diverse in nature and
scope. In this vacuum, FDI disputes
resolution relies on relevant BIT provisions.
Bangladesh has about 30 BITs of which those
with international arbitration provisions tilt
to protect corporate interests more than the
national interest of Bangladesh as reflected in
the Saipem, Chevron, and Niko arbitrations.

Saipem, an Italian company, and
Petrobangla entered into a pipeline
construction contract in 1990 with an
arbitration clause for disputes to be settled in
Dhaka under the International Chamber of
Commerce (ICC) arbitration rules. There was
a dispute over compensation for delayed
completion of the project. Saipem invoked
the 1CC arbitration. The High Court Division
of the Supreme Court of Bangladesh (HCD)
imposed an interim injunction in 1999,
preventing Saipem from proceeding with the
ICC arbitration for procedural irregularities,
followed by the revocation of the ICC
jurisdiction by the Dhaka court for ignoring
the host state's law and court. The ICC
tribunal defied this court order and
continued with the arbitration arguing that
the Bangladesh courts lacked jurisdiction and
their orders violated obligation for
international arbitration. The ICC award in
2003 went in favour of Saipem. It held
Petrobangla responsible for breaching
contractual obligations by not paying
compensation for the additional works
required for completion and ordered to pay
compensation including accrued interest.
Petrobangla went to the HCD to set aside the
ICC award, which was held a nullity by the
HCD.

Following its failure to enforce the ICC
award in Bangladesh, Saipem invoked the BIT
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Defining the extent of 'Office of Profit

the Order states 'office of profit’

explained the term elaborately in

BITs OF BANGLADESH

Are they national interest friendly?

between Bangladesh and Italy 1990. Its
Article 9(2) gave a free hand to Saipem to
submit its dispute at its 'discretion’ to 'an

ad hoc Arbitration Tribunal' explicitly
mentioning [CSID. Saipem merely _
exercised this discretion by opting ' ‘ﬁl
for ICSID. This BIT also contains a !
provision on indirect
expropriation: 'Investments
of investors of one of the
Contracting Parties shall
not be directly or

indirectly nationalised,
expropriated,

requisitioned or

subjected to any

measures having similar
effects in the territory of
other Contracting Party"
(Article 5(2)). The
expressions 'any

measures' and 'similar
effects' are undefined and
open-ended, which
arguably allowed 1CSID
tribunal to hold that the HCD
revoking the ICC arbitration and
award deprived Saipem of the
financial benefit of the ICC award,
amounting to 'measures having similar
effects’' and hence indirect expropriation
(ICSID Case No ARB/05/7, award of 30 June
2009 paras 122, 124, 153).

Chevron, a US MNC,was exploring and
producing, under a production sharing
contract with Petrobangla, natural gas from
Jalalabad field and transmitting into the state-
owned national gas network through
Petrobangla's pipeline. Petrobangla charged
4% tarift for the use of its pipeline and
deducted it from its payment to Chevron for
the purchase of gas from the Jalalabad field.
Chevron claimed that this deduction
deprived Chevron of its full investment
benefits. Chevron requested for ICSID
arbitration in March 2006. Petrobangla
participated in ICSID arbitration in 2009 and
pleaded that its deduction was fair and legal
under the contract.

Bangladesh objected to ICSID jurisdiction,
arguing that the dispute was not an
investment dispute as the gas sale proceeds
did not constitute an investment under the
ICSID Convention, which requires such
money/proceed needs to be invested to earn
interest/profit (Art 25(1)).This definitional
argument was narrow and self-contradictory
with Bangladesh's own practice of broad
definition in BITs. Its BIT with the US 1986
defines investment as 'every kind of
investment owned or controlled directly or
indirectly’ including 'a claim to money or a
claim to performance having economic value'
(Art 1). The definition of investment in its
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some “pecuniary gain”.

BIT with the UK 1981 says: 'every kind of
asset' including 'claims to money or to any
performance under contract having financial
value' is an investment (Art 1). The Niko-
BAPEX joint venture agreement specifies that
disputes would be resolved through ICSID
arbitration (Art 18). Its dispute settlement
procedure does not require the exhaustion of
domestic remedies as a requirement for
resorting to external remedies, which allowed
Niko to avoid the Bangladesh court's
jurisdiction.

Some of BIT arbitration commitments and
obligations assumed by Bangladesh are overly
generous militating in favour of the foreign
investors, which may have unwitting
implications for development and economic
sovereignty should disputes arise.
Presumably, negotiators agreed with such
BITs only to attract FDI with no diligent cost-
benefit assessment of their effect on national
interests. Understandably, neo-liberalism has
become the new paradigm of global FDI
market, which has progressively infiltrated
many under-developed host states to limit
their regulatory space and the jurisdiction of
domestic courts. Operating within this legal
systemic value, it is exceedingly difficult for

Bangladesh not to join the race to the
bottom, but it must be careful not to confer
additional substantive or procedural rights on
investors in BITs over and above those
already available in its domestic law.
Generous BITs expose Bangladesh to
compromise its regulatory
sovereignty in favour of private
legal protection. Foreign
investors navigate through
these BITs to circumvent local
laws to secure a favourable
outcome.,

FDI operation in host
states usually involves a
wide spectrum of socio-
economic impacts that
often generate public
welfare and interest
issues. Arbitrating
externally in private and
confidence these matters

that are essentially
domestic in nature, falling
squarely under the domestic
law and judiciary of host
states should be considered as a

last, not first, resort. This
requires the exhaustion of
domestic remedies of Bangladesh as
a precondition for external
arbitration. The legal status of private
arbitrations must be appreciated (this
issue will be discussed in next write-up).
Although BITs are concluded under
international law, BIT-based arbitrations are
conducted under private international law
to avoid obligations under international law
and national law of host states. Being
private international law dispute settlement
between states and MNCs, foreign investors
lack international legal personality and have
only derivative rights curved out of state
sovereignty and consenting rights. BIT
arbitrators derive their adjudicative
authority from state consent, which should
be respected in good faith. If state consent is
exploited in bad faith, its withdrawal may be
a possibility as has happened in Bolivia,
Ecuador, and Venezuela.

The BIT ratification process in Bangladesh
warrants independent cost-benefit scrutiny
by the public and stakeholders during and
post-negotiation to avoid concluding BITs
not in the best national interest. The
Bangladesh model BIT, the Reciprocal
Agreement on the Promotion and Protection
of Foreign Direct Investment between
Bangladesh and Others 2009 is a positive
step in standardising its BIT provisions. BITs
with international arbitration do not
necessarily attract FDIs more than without.
The 2010 Research Report of the Australian
Productivity Commission found no

The BIT ratification
process in Bangladesh
warrants independent
cost-benefit scrutiny
by the public and
stakeholders during
and post-negotiation
to avoid concluding
BITs not in the best
national interest. The
Bangladesh model BIT
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evidence to 'suggest that ISDS provisions
have a significant impact on FDI flows' (p
271). BITs are in a declining trend due to
increasing mega free trade agreements, such
as the Trans-Pacific Partnerships, a pathway
to unity regional and global investment law.
FDI-led sustainable development in
developing host countries has entered the
mainstream of international investment
policymaking. The Addis Ababa Investment
Policy Framework for Sustainable
Development 2015, Shanghai Guiding
Principles for Investment Policymaking
2016, and G20 Leaders' Hangzhou
Declaration 2016 now overtly recognise the
right of host states to regulate FDIs for
legitimate public policy purposes (principle
VI).UNCTAD Report 2017 also reveals that
most modern BITs embrace sustainable
development, preserve the right to regulate
and duty to protect, ensure responsible
investment, reform dispute settlement,
improve systemic efficiency for promoting
and facilitating FDIs. Contemplating these
recent developments by BIT strategists,
policymakers, and negotiators is likely to be
rewarding in maximising the national
interests of Bangladesh.
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(0, emissions on
rise after 3 years

new report by the United Nations Environment Programme
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RTICLE 66 of the Bangladesh

Constitution expressly

enumerates number of
disqualifications to become a
member of the parliament or to
compete for the respective election.
One of the explicit disqualifications
enlisted in the article 66 (2) is to
'hold any office of profit in the
service of the Republic other than an
office which is declared by law not to
be disqualified its holder'. That
means unless directly exempted by
any law, holding any 'office of profit'

in the service of republic shall be a
disqualification for anyone to

various cases. For instance, in the
Jaya Bachchan case (2006), Indian
Supreme Court stated that “an office
of profit means a position that
brings to the person holding it some
financial gain, or advantage, or
benefit. It may be an office or place
of profit if it carries some
remuneration, financial advantage,
benefit etc.

It refers to a post under
central/state government which
yields salaries, perks and other
benefits.” In the above mentioned
case the Supreme Court disqualified
her membership as she drew a
monthly honorarium of Rs 5,000,

In 1964, the Supreme Court ruled
that several factors are considered for
determining whether a person holds
an office of profit or not such as: “ (i)
whether the government is the
appointing authority, (ii) whether the
government has the power to terminate
the appointment, (iii) whether the
government determines the
remuneration, (iv) what is the source
of remuneration, and (v) the power
that comes with the position”, In 2015,
UP MLAs Bajrang Bahadur (BIP) and
Uma Shankar Singh (BSP) were
disqualified from the assembly after
they were found to be bagging
government construction contracts by

become a member of the parliament.
The Indian Constitution also
contains similar provisions in
articles 102 and 191.

The term 'office of profit’ is left
undefined in both the constitutions
of Bangladesh and India, but the
only point of contrast between the
two countries is that unlike
Bangladesh, there is a subordinate
legislation in India which defines the
term 'office of profit'. Given the
vacuum in Indian legal framework,
the Supreme Court of India
interfered into the issue using its
interpretative authority and

entertainment expenditure of Rs
10,000, plus benefits and allowances
from the government. The Supreme
Court further reiterated in Shibu
Soren v Dayanand Sahay & Ors
(2001): “If there is really some gain,
its label - 'honorarium' -
‘remuneration’ - 'salary’ is not
material - it is the substance and not
the form which matters and even the
quantum or amount of “pecuniary
gain” is not relevant- what needs to
be found out is whether the amount
of money receivable by the
concerned person in connection
with the office he holds, gives to him

misusing their position. Overall India
has been maintaining a strict approach
to this issue as it involves the question
of separation of power among the
different organs of the state.

However, contrary to India, we
don't have many decisions from the
Supreme Court of Bangladesh
explaining the term 'office of profit/,
but we do have a subordinate
legislation named as- The
Representation of People Order,
1972', which contains all relevant
provisions of disqualifications
including an explanation for 'office of
profit'. Explanation [, in article 12 of

means holding any office, post or
position in the full-time service of the
Republic or any statutory public
authority or company in which
government has more than 50% (fifty
percent) share. The same article also
conditions that 3 years has to be
elapsed after retirement from the
‘office of profit' and such period shall
be extended to 5 years in order to
quality for the membership of
parliament. The Order also enlists any
contractual appointment as well as
any contract for providing service to
the Republic as a disqualification for
becoming member of the parliament.
Now the question arises whether
the position of national cricket
team's ODI captain shall come
within the scope of 'office of profit’
as mentioned in our constitution or
whether the contractual service
provided by the captain comes
within the scope of prohibition
mentioned in 'the Representation of
People Order of 1972". To find the
answer, some relevant information
has been assessed below. Bangladesh
Cricket Board (BCB) is a regulatory
body under the National Sports
Council which was established by
‘the National Sports Council Act,
1974' and the annual budget of BCB
is also approved by the Executive
Committee of National Economic
Council (ECNEC), though funds are
mostly raised through commercial
sponsors. BCB employs national
cricket team players on contractual
basis and the players represent the
country at international level. Given
the confusing nature of players'
terms of service and absence of any
earlier SC precedent, there remains a
scope for seeking legal clarification
from the higher court. After all
having a well balanced separation of
power within the state free from
unwanted influences and potential
conflict of interests is pivotal to
secure a true people's republic as
enshrined in our constitution.
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A (UNEP) shows that global carbon dioxide (CO,) emissions rose
again during 2017, This report is the 9th edition of the UIN
Environment Emissions Gap Report. It assesses the latest scientific studies
on current and estimated future greenhouse gas emissions and compares
these with the emission levels permissible for the world to progress on a
least-cost pathway to achieve the goals of the Paris Agreement, This
difference between “where we are likely to be and where we need to be” is
known as the 'emissions gap'. This report highlights the imperative for
countries to deliver on

the historic Paris U N (‘2;‘*,
Agreement to keep WY
global warming to environment
below 2°C above pre- vl
industrial levels.

According to the
report, in 2018, total
annual greenhouse
gases emissions,
including from land-use
change, reached a record
high of 53.5 Gigatons in
2017, an increase of 0.7
compared with 2016. In
contrast, global GHG
emissions in 2030 need
to be approximately 25
per cent and 55 per cent
lower than in 2017 to
put the world on a least-
cost pathway to limiting
global warming to 2°C
and 1.5°C respectively.

The report advises the
nations to triple their
efforts on climate action
without any delay, in
order to meet the 2°C-
rise limit by mid-
century. However, in the report UNEP expresses their concern that this kind
of drastic, large scale action is yet to be seen in the world.

The report guides the Governments to bridge their emissions gap through
fiscal policy, innovative technology, non-state and subnational action, and
more. Fiscal policy reform can play a key role in creating strong incentives
for low-carbon investments and reducing GHG emissions. Revenues from
carbon pricing can be used for reducing other taxes, increase spending on
social issues and/or compensating low-income households. Moreover,
countries need to scale up and increase effectiveness of domestic policy to
achieve the temperature goals of the Paris Agreement. To bridge the 2030
emissions gap and ensure long-term decarbonisation consistent with the
Paris Agreement goals, countries must enhance their mitigation ambition.

This Emissions Gap Report has been prepared by an international team of
leading scientists, assessing all available information, including that
published in the context of the IPCC Special Report, as well as in other
recent scientific studies.
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