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OPINION

Don't the
pundits who
make the
decisions know
that
acknowledging
them as
refugees will
accord them
rights; foremost
among them is
the right to
return. It also
obligates the
international
community for
“burden
sharing”.
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Refugees, they are

ORE than a
month has
passed since the

brutalised and uprooted
Rohingya refugees, mostly
women, children and the
elderly, began arriving in
Bangladesh. Their gut-
wrenching tales and
testimonies covered widely
in national and
international print and electronic media have
stirred the world's conscience. While most states
(the powerful ones and those who aspire to be so0)
dither and weigh their options essentially from
myopic national interest perspectives, people
around the world, guided by the principles of
justice and human dignity, find it revolting that
the Burmese state continues to pursue its
genocidal agenda with near impunity. They are
appalled that more than half a million Rohingyas
were expelled from their homeland and are
seeking refuge in Bangladesh, joining almost an
equal number who were banished since 1991-92.

The lies dished out by the Burmese government
and their international apologists hardly swayed
international public opinion. Malaysia, Indonesia
and Turkey were the first group of countries that
condemned the Burmese government and
extended support to refugees. Gradually others
began to come on board in recognising the
gruesome reality of the Arakan region. France
condemned the genocide. The UN Security
Council (SC) met for a public hearing on the issue
after more than eight years. Explaining the gravity
of the situation the Secretary General referred to
this “world's fastest-developing refugee
emergency, a human right and a humanitarian
nightmare”. The US representative at the SC
meeting stressed considering “action against
Burmese security forces who are implicated in
abuses and stoking hatred among fellow citizens.”

The global civil society joined in solidarity
with the persecuted Rohingyas. Rallies and
demonstrations were held in cities stretching
from Grozny and London to Dhaka and Jakarta.
The much-respected Permanent People’s
Tribunal on alleged State Crimes against
Rohingyas and other nationalities, at its final
session held in Kuala Lumpur on September 18-
22, found the Burmese state guilty “of the crime
of genocide against the Rohingya”. Human
Rights Watch and 87 other civil society
organisations, in a joint statement to the UNSC
and General Assembly on September 29,
demanded urgent action from the UN and, citing
evidence, stated that "the atrocities committed
by the Myanmar state security forces amount to
crimes against humanity.”

The developments narrated above offer a
glimmer of hope that at the very least the world is
finally waking up to the reality of crimes that the
Burmese state is committing against the Rohingya
ethnic minority. While debates continue whether
it should be termed as "genocide” or “crimes
against humanity” or both, freedom loving people
across the world have begun to exert pressure on
their respective governments to move beyond
“well-meaning diplomatic words”. Calls have been

made for an arms embargo against the military
and sanctions against individuals responsible for
crimes and serious abuse, suspension of military
assistance, training and other forms of
cooperation, and trial of the Burmese leaders in
the International Criminal Court. The list also
includes putting a stop to sports and cultural ties,
downgrading of diplomatic relations, freezing of
overseas bank accounts and denying visas to state
functionaries who are party to the genocidal
activities.

States that champion democracy, freedom and
human rights, should start taking immediate
action unilaterally rather than linger for the UN to
pass a resolution. Given the motivations of some
of the permanent members, waiting for a
substantive UNSC resolution on Burma's
genocidal act would remain a chimera and an
exercise in self-delusion.

The world has begun to respond to
Bangladesh's call for attention and assistance for
the hapless Rohingyas. Such positive response
obliges the country to develop a comprehensive,
transparent and accountable strategy and
implementation mechanism for taking care of
Rohingya refugees. Key element here is how
Bangladesh views the Rohingyas and how the
country would like to project this group to the
international community.

A cursory recap of Bangladesh's experience in
dealing with the Rohingya problem confirms that
both in 1978 and 1991-92, Bangladesh accepted
them as prima facie refugees. This is because
Rohingyas had crossed the border fleeing wanton
persecution of the Burmese military. The scale of
the flow and similarity of narratives of survivors
left little doubt that all those who came to

Bangladesh qualified for refugee status. Putting in
place procedures for their individual status
determination was deemed superfluous.

In 1978 UNHCR was invited by the
government of Bangladesh and assisted with
repatriation. For the record, sending back refugees
under sub-optimal protection mechanism took a
huge toll on refugees as thousands perished on
their return. During 1991-92, as the refugees were
fleeing persecution and violence, the Bangladesh
government rightly termed Rohingyas as refugees.
This was done long before the UNHCR was
involved in the operation.

Since 2012 the Bangladesh government stopped
any new registration of refugees. The purported
aim was to stem further inflow. The government
felt that extending refugee status would become a
pull factor. For the same reason, the government
effectively shunned any move for third country
resettlement of refugees and also put on hold
education programmes for Rohingya children
until 2006.

Subsequent developments debunked the
veracity of the government's position. Refugees
kept coming, despite non-recognition. This was
so because Burma no longer sent refugees with
bullet or bayonet wounds, it began with what
has been termed as “slow genocide”, creating
conditions through destroying identity and
livelihood, by creating obstacles through
arbitrary and discriminatory laws and procedures
under which Rohingyas could no longer sustain
a livelihood. The incoming refugees were no
economic migrants; they were the victims of
systemic state policy of persecution and
genocide.

In the absence of any protection mechanism
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the refugees fended for themselves. The absence of
legal status made them vulnerable to exploitation,
abuse, servitude and trafficking. The Bangladesh
government made little effort to examine why
Rohingyas were coming. Fixation of successive
governments in pursuing “look east” and
“constructive engagement” policies yielded little
result and kept the Rohingya problem simmering.
Those tasked with bilateral negotiations with
Burma perhaps felt that the “residual caseload” of
registered refugees should be addressed first,
before bringing in the thorny issue of the "new
arrivals”. It is in this context that subsequent flows
occurred, the largest among them was the post
August 25, 2017,

While visiting them in Cox's Bazar, the prime
minister expressed her solidarity with “Rohingya
refugees”. But, surprisingly, the official narrative
presents them as “infiltrators” (anuprobeshkari),
“illegal Myanmar nationals” and "forcibly
displaced Myanmar nationals”. The government
appeal to the people to donate in an account of
Sonali Bank is titled "Humanitarian Assistance to
the Myanmar Citizens [llegally Migrated
(Rohingya).”

One wonders what keeps the government
away from terming Rohingyas refugees? What is
there to gain by labelling them as they are being
labelled now? All Rohingyas in Bangladesh,
including those in and outside camps, who have
come before or after August 25, 2017, adequately
fulfil the stiff criteria stipulated in the 1951
Refugee Convention. Article 1 (A) of the
Convention defines a refugee as "A person who
owing to a well-founded fear of being persecuted
for reasons of race, religion, nationality,
membership of a particular social group or
political opinion is outside the country of his
nationality and is unable or, owing to such fear,
1s unwilling to avail himself of the protection of
that country...”,

Don't the pundits who make the decisions
know that acknowledging them as refugees will
accord them rights; foremost among them is the
right to return. It also obligates the international
community for “burden sharing”.

One also fails to understand why the UN
mandated refugee agency the UNHCR, has been
denied the lead counterpart role when clearly it is
a refugee crisis that Bangladesh faces and tied up
with it is the question of statelessness. Over the
years, after working in various parts of the world,
the agency has developed the capacity, expertise
and competence in coordinating mass influx
refugee emergency responses. Assigning such a
delicate task to an agency which does not have the
mandate or the expertise, nor is covered under the
LIN normative framework, will be a monumental
mistake.

Last Friday at a meeting in Dhaka, the Foreign
Secretary acknowledged that Rohingyas are fleeing
persecution and have taken shelter in Bangladesh.
He went to say, "But, we do not want to call them
refugees. And, we have a strong logic behind this.”

Would the honourable Secretary please spell
out the baffling logic?

CR. Abrar teaches International Relations at the University of
Dhaka.

Do North Korea's nuclear tests violate international law?

WING to

O current
affairs, 1 feel
compelled to opine on
the issue of North
Korea's testing of
nuclear bombs, or
hydrogen bombs. Since
I am unconcerned with
which category of
weapons North Korea
tested, let us operate under the assumption
that it was the earlier.

Without fodder, let me arrive at the heart
of the matter—does North Korea's testing of
nuclear bombs violate international law?
Before answering this question, it would be
helpful to define international law, which is
generally accepted as laws that govern
relations between nations in order to provide
stability to transboundary problems. In other
words, it is a set of rules for maintaining
harmony between nations.

Pursuant to Article 38 of the Statute of the
International Court of Justice, there are four
sources of international law. In hierarchical
order, they are: (1) treaties, (2) customary
international law, (3) general principles of
law, and (4) judicial decisions and
publications of cognoscenti. Therefore, the
most obvious question that arises is whether

-
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there exists a treaty that proscribes the testing
of nuclear bombs, with the answer being in
the affirmative.

Article 1(1) of the Comprehensive
Nuclear-Test-Ban Treaty (CTBT) prohibits the
testing of nuclear weapons. However, as of
September 17, 2017, the CTBT, with 183
signatory nations, has not entered into force,
which means that it is not part of
international law. Moreover, under Annex 2
of the said treaty, there are 44 nations
(Bangladesh being one) that must sign and
ratify the treaty for it to enter into force. Yet,
of the 44 nations, eight have yet to ratify the
CTBT, with the United States and North Korea
being two.

To further explain, treaties become binding
upon the completion of two steps. First, a
State must sign the treaty, and second, they
must ratify it domestically. The process of
ratification is variegated between nations.
While the first step is simple, the second is
where impediments present themselves. For
example, in the United States, treaties are
ratified when the Senate approves by a two-
third vote. That is, of the 100 Senators, at least
66 must not vote against ratification. Thus,
since the United States and seven other Annex
2 nations have not ratified the treaty, the
CTBT has not entered into force ad nunc. This
is tantamount to the nonexistence of a treaty

prohibiting the testing of nuclear bombs.
Therefore, North Korea's testing of nuclear
bombs is not a transgression against a treaty,
for there is none.

Now, to consider customary international
law. Customary international law consists of
(1) State practice, which is anything a State
does or says, or omits to do or say; and (2)
opinio juris, which is the belief that something
is law. Simply stated, customary international
law is that about which there exists
international consensus. This engenders the
questions of whether there is international
consensus proscribing the testing of nuclear
bombs, and what the duration of State
conduct is for it to become custom. [ will
answer the former question in the following
paragraphs. The latter's answer is
unsatisfactory. As in, there is circumscribed
no limitation of time—of how long conduct
must persist for it to become custom,
Pursuant to North Sea Continental Shelf,
conduct lasting ephemerally could constitute
custom, but the action must be extensive and
uniform. Thus, another question arises—are
States' actions extensive and uniform enough
to make illegal the testing of nuclear bombs?

To illustrate this issue, let's accept that
Russia disapproves of testing nuclear bombs
and has consistently objected to said tests.
Then, Bangladesh, Canada, and 50 other

nations, over ten years, show opprobrium for
such tests. Their opposition could become
customary international law, leading to the
inexorable result of greater consensus that
nuclear bombs should not be tested de futuro.
In reality, though, is this the case?
Unfortunately, upon cursory research, it is
yielded that the United States tested their last
nuclear bomb in 1992; Russia, 1990; United
Kingdom, 1991; France, 1996; China, 1996;
India, 1998; and Pakistan, 1998. North
Korea, on the other hand, has been testing
nuclear bombs since 2006. From this
summation, a logical inference can be drawn
that there exists a lack of extensive and
uniform State action to prohibit the testing of
nuclear bombs. On a slightly different, but
related, note, State's conduct in failing to
ratify the CTBT can constitute insufficient
consensus regarding the testing of nuclear
bombs.

If the previous paragraph is not sufficiently
cogent, then this will serve as the greatest
clarity. Hypothetically, if there is sufficient
consensus against the testing of nuclear
bombs, this could be grounds—in fact, the
only ground—for sanctioning the tester.
Other than customary international law, the
other three sources of international law are
no basis for barring North Korea from testing
nuclear bombs. Hence, does North Korea's

testing of nuclear bombs violate international
law owing to global consensus proscribing
testing? After a protracted and circuitous
discussion, the question is answered in the
negative, for there exists no consensus that
qualifies the prohibition of testing nuclear
bombs as custom. In fact, this is the primary
reason that the United Nations Security
Council (LINSC) has strongly “condemned”
the tests, but has refrained from suggesting
that it is in violation of international law. In
juxtaposition, the UNSC had unanimously
adopted Resolution 2118 in 2013,
reproaching Syria's use of chemical weapons
and stating that, “|T]he use of chemical
weapons constitutes a serious violation of
international law.”

It is crucial, however, to note the paradox.
That is, one of the most censorious countries
against North Korea's testing of nuclear
bombs is one that has refused to ratify the
CTBT—the United States. This engenders the
following overarching questions: Firstly, what
is the best method through which a nuclear
cataclysm can be avoided? Secondly, given
that the United States has not ratified the
CTBT, how much credibility does the nation
hold when it seeks to prevent others from
testing them?

Sakif Alam is Lecturer, Department of Law, Morth South
University.

A WORD

[3 PISTOCRACY
NOUN

A suggested electoral system
where votes are somehow
weighted according to the degree
of knowledge of the voter.
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