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The real

challenge for
the

independence
of the entire
judiciary is to
make the vast
empires of
executive
authority
politically
controllable
and legally
amenable to
constitutional
order.
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! I \ HHE tension between the two principal organs

of the government of Bangladesh, the judi-

ciary and the executive, is not too far to be
perceivable. Two recent statements by the Chief
Justice (CJ) in Habigonj District Bar Association
and by the Law Minister on the sculpture in front of
the Supreme Court (SC) are symptomatic of this
perceived tension, The CJ said that 'successive gov-
ernments treated the judiciary unfairly and the
administration never wanted the judiciary to run
independently' and that 'the judiciary provided
protection to the administration too and the
bureaucracy always considered judiciary as its con-
tender' (The Daily Star, 26 April 2017), a latent cry
for judicial independence. The Law Minister made a
statement that the government was not consulted
for the sculpture in the SC premises (The Daily
Star, 26 April 2017), covertly exonerating the gov-
ernment from any responsibility and potential
political fall-out of the sculpture controversy. He
also said that no country's CJ 'speak so much in
public or express so much anger' about the judi-
ciary-executive relationship (The Daily Star, 27
April 2017) and dual rule contradiction (The
Daily Star, 1 November 2016), implicitly refer-
ring to the various public statements of the C] of
Bangladesh. Seemingly, these public views resus-
citated the historic tension between the two
organs of the government in the public domain.

The indispensable element of the independence of

judiciary is the inviolable integrity and authority of
the judiciary in terms of the freedom of judicial
conscience and external interference in the
performance of judicial functions in accordance with
the rule of law. Judicial independence, however
desirable, warrants certain specific measures to
promote it. The Constitution of Bangladesh explicitly
provides for an independent judiciary as one of its

cornerstones and the guardian. The end in view was
to establish rule-based governance, constitutional
supremacy, and to holding other government organs,
public institutions, and political and economic elites
to restrain and remain within the bounds of law and
accountable when function beyond the law. In reality
though, the measures that Bangladesh adopted since

its independence have rendered the judiciary

subservient to the all-powerful executive. Changes in

the form of government from parliamentary to

presidential and to martial law were able to gradually

make ground in, and assert influence on, the

Service of summons

O ensure the attendance
of the accused or witness
in any criminal
proceeding, section 68 of the
Code of Criminal Procedure
(CrPC) 1898 allows the service
of summons written, signed
and sealed by the Criminal
Court. Additional rules
prescribed in the CrPC need
the service of summon to be
completed when it is served
physically to the concerned
person. In case the person so
summoned is not found, one
duplicate copy of summon may
be left with some adult male
member of the family.
Alternatively, summon can be
affixed to a conspicuous part of
the house or homestead in
which the person summoned
ordinarily resides. The Code of
Civil Procedure (CPC) 1908 in
its First Schedule sets out
similar provisions for the
service of summons to the
defendant in the proceeding of
any civil suit. However, it is
mentionable that Rule 9 of
Order V of the First Schedule to
the CPC (as amended by The

via Whatsapp!

Code of Civil Procedure
(Amendment) Act 2012) allows
options of courier service, fax and
electronic email communication in
order to deliver or transmit summons

for service to the proper court officer
or the plaintiff.

While this is the legal position in
Bangladesh regarding the service of
summons in criminal and civil
proceedings, the Indian Courts follow
more or less identical rules in order to
serve summons. At this backdrop, the
Delhi High Court has recently
allowed the use of Whatsapp, email
and text message in judicial
proceedings. To quote from
Hindustan Times (Online news item
of 5 May 2017) as the Court said “The
plaintiffs are permitted to serve the
defendant... by text message as well as
through Whatsapp as well as by email
and to file affidavit of the service.”

Based on an allegation of Tata Sons
concerning cyber-defamation, the
defendant was served with summons
via Whatsapp, email and text message,
after service of summons could not be
completed at his available address.
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PERCEIVED TENSION BETWEEN

judiciary and executive of Bangladesh

judiciary. The governments in power, civil and
military alike, placed priority to political
consideration and party affiliation over judicial
independence and impartiality to making
politically expedient judicial appointments.

Past governments made only rhetorical promises
to separate the judiciary from the executive to
appease legitimate yet popular demand for a
constitutionally entrenched independent judiciary.
The maintenance of a dependent judiciary helped
the executive to commit illegal and
unconstitutional acts with judicially endorsed
immunity. The constitutional history of Bangladesh
is littered with examples from fourth to seventh
constitutional amendments and many in-between.
The judiciary itself also played a restraining pliant
role by abdicating its own powers and
independence to the executive at the testing times
of constitutional crises and emergencies. Being
under the de facto control of the executive, the
judiciary became an integral part and served the
political interests of the ruling executive, rather than
an independent judicial organ of the Republic. The
reintroduction of the parliamentary government in
1991 made only cosmetic changes that ensured
judicial independence to continue under the
control of the executive. The public appreciation of
judicial independence, impartiality, and
transparency in judicial decision-making
suffered from confidence crisis. Judicial
independence is not a privilege for the judges.
Rather it is meant to be a safeguard of the
freedom and rights of all citizens under the rule
of law. Greater judicial independence thus calls
for specific measures to maintain and enhance
public trust and confidence in the judiciary. The
domineering culture of executive control and
influence over the constitutional imperative of
the separation of power has so far militated
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against the creation of an independent judiciary
in Bangladesh.

The judicial independence under the present
government appears to be a rollercoaster ride. There
have been developments indicative of the judiciary
starting gradually to drift apart from its previous
pliable role to assume its role as the guardian of the
Constitution. This is not to assert that the clout of the
executive over the judiciary has dissipated altogether
but weakened. There are instances of executive
attempts to reclaim and regain control over the
judiciary. The lower judiciary remains under the tight

fiuaae 1AKING legal education seriously

OR quite a considerable period of time,

law schools in Bangladesh have been

under constant criticism for not being
able to produce efficient graduates who are
expected to work as legal professionals both in
bench and bar. With the global progress of
legal profession, improving the quality and
standard of legal education has thus become a
prime challenge for Bangladesh. Among other
limitations, conventional teaching methodol-
ogy and curriculum with less-practical impli-
cation, inadequate orientation of doing
research, limited establishment of clinical
legal education, problem with innovating sub-
ject-specific pedagogy and un-popularisation
of perceiving legal issues from an interdisci-
plinary approach - all together reinforces this
challenge.

At this backdrop, the recent decisions of the
Supreme Court of Bangladesh in the case of
Professor Syed Ali Naki and others v Bangladesh
and others (decided by the High Court

Division on 13 April 2016) and Bangladesh Bar

Council and others v A.K.M. Fazlul Kamir and
others (decided by the Appellate Division on 8
February 2017) concerning the regulation of
private university law schools have once again
reminded us that law schools alone do not
hold the responsibility of maintaining the
overall standard and quality of legal education
in Bangladesh. Other stakeholders such as
Bangladesh Bar Council and University Grants
Commission also bear the contributory duty
of maintaining qualitative legal education in
Bangladesh.

In these two cases, the Court has demon-
strated a sense of dissatisfaction at the quality
of private university-run law schools. And this
has been the basis to issue a set of directions
aiming to improve legal education in private
university. To put differently, the decisions do
not expressly scrutinise the standard and qual-
ity of legal education presently prevalent in

many public universities. The decision is some-

what limited to analysing the quality of pri-
vate university law schools only. But in reality,
the quality and standard of legal education in
many public universities is not up to the mark
compared to many foreign and neighbouring
law schools. Law schools are implausibly fail-
ing to expose their law students with practical

control of the executive, which still can transfer a
lower court judge after the completion of trial
proceeding and before pronouncing judgment only
to initiate further proceedings to prolong the trial
under a new judge, as precisely occurred in General
Manjoor killing case ongoing since February 1995 in
which General Ershad, special envoy of the Prime
Minister, has allegedly been one of the prime
suspects (The Daily Star, 25 February 2014 and Gulf
Times 11 February 2014). The underlying- purpose of
such executive act does not necessarily serve the
interest of expeditious justice and reducing the
backlogging, but may provide consequential
short-term protection to the accused from
potential adverse judgment. The 16th Amendment
to restore the 1972 constitutional power of
Parliament to impeach SC judges under dubious
conditions is another example. The permeating
executive control and unwillingness to relinquish
control and influence on the judiciary is still being
felt under the incumbent government.

Historically, adherence to the constitutional due
process in the performance of executive functions is
almost non-existent in Bangladesh ever since its
independence. The form of government has changed
in 1991 but the legacy of the invasive executive
continues unabated in parliamentary governments.
Good and responsible governance calls for a
balanced judiciary, which is independent in
exercising its judicial powers. Should the judiciary
continue to function under the arms, rather than at
arm’s length, of the all-powerful executive, the
preference of judges to judicial restraint over activism
and to a pliant role over judicial independence and
impartiality may not be gainsaid in view of the
vulnerability of lower court judges and judicial
impeachment by a Parliament devoid of any
meaningful opposition and dominated by the
executive. The omnipresence of invisible executive

control over judicial independent decision-making is
likely to continue unabated. There is a great deal of
executive interest at stake in the total separation of
the judiciary and the maintenance of a dependent
judiciary has been politically expedient for the
executive, It is therefore unlikely that the initiative
for the independence of judiciary can reasonably
be expected of any executive governments.

It also noteworthy that the judiciary itself
displayed its judicial activism and took initiatives for
its constitutionally entrenched separation from the
executive in the landmark Masdar Hossain case. The

knowledge of law and some professional skills
such as research, drafting and advocacy skills,
and client managing and interviewing skills,
etc. due to lack of clinical legal education and
outreach community programmes. In 2006,
Law Commission of Bangladesh in its report
Review of Legal Education in Bangladesh, criticised
law schools for not teaching enough practical
skills and for failing to fully integrate the learn-
ing of analysis with ethical and professional
training. But no reference to this report was
made in the above-mentioned cases which
together can be taken as the first judicial deci-
sion on the issue of legal education in
Bangladesh.

Considering legal education as a profes-
sional discipline of higher study, the Supreme
Court has showed its judicial perception
which deserves serious attention. However, the
two decisions did not reflect upon a common
perception that predominantly suggests that
law schools in Bangladesh are only for prepar-
ing students with pure doctrinal knowledge of
law, and hence, the duty of imparting practical
knowledge through various professional skills
development programmes is of Bangladesh
Bar Council only. The judicial non-
exploration of this perception might be one of
the reasons as to why the Supreme Court was
reluctant to dig into the fact that Bar Council
has specific legal obligations to improve legal
education through Continuing Legal
Education (CLE) programme under the con-
trol and management of Bar Council's Legal
Education Committee (LEC).

In the early nineties, Bar Council used to
train up fresh law graduates under CLE
programme for bridging the gap between aca-
demic knowledge acquired by law graduates
and practical skills required in the profes-
sion. To improve the standard of examina-
tion for Bar Entry Course, LEC even deemed
it necessary to render Bar Vocational Course
(BVC) as compulsory programme and a pre-
requisite for enrolment as advocate.
Subsequently, all such courses and initiatives
were brought under the management of one
autonomous flagship institution established
in 1999 by the Bar Council named Legal
Education and Training Institute (LETI). This
Institute was meant to impart quality legal
education and training with specific focus for
law graduates. BVC was a prerequisite for

SC issued a directive to the government to separate
the judiciary from the executive within eight weeks,
which prevailed in the government'’s appeal in
November 2000 and reaffirmed in the review in June
2001. The SC formulated 12 directives for the
government to immediately implement the
separation that required no constitutional
amendment. These SC rulings were binding for the
government under Articles 102 and 112 of the
Constitution but went unheeded. The then BNP-
Jamat government procrastinated, sought 26
extensions of time to implement and eventually left
the office in October 2006 without implementing, It
is now reported (The Daily Star, 6 May 2017) that the
government will seek further time for the gazette
notification of rules determining discipline and code
of conduct of lower court judges despite the SC's
expressed dissatisfaction for the government's
repeated failures to publish the code. Recently, in
opening the foundation of a housing complex for
judges the Prime Ministers publicly expressed her
disappointment: 'if any law is declared null and
void by a two-member bench then all efforts
behind the process goes in vain' (The Daily Star,
15 April 2017). True but is it unusual in view of

the judicial review power of the SC under Article 7
of the Constitution? Such an executive
disappointment would not be to the wonderment
of those who are familiar with the historic
executive approach to the independence of the
judiciary.

It is this judicial review power that enabled the SC
to declare the 5th (Zia regime) and 7th (Ershad
regime) amendments as invalid in the same way a
legislation of the incumbent government has been
declared unconstitutional. Bangladesh parliament is
a creation of the Constitution, the supreme law of the
Republic and there is no lawful authority which can
legislate in a manner inconsistent with, or repugnant
to, the Constitution. Parliament is not a sovereign
law-making body as its law-making power is limited
by the constitutional ambit, beyond which any law is
likely to suffer from legitimacy crisis if challenged.
Constitutional order in Bangladesh would sound
hollow and self-defeating if parliament fails to
operate within the given constitutional limits and the
executive fails to respect the constitutional rule of law
administered by the SC, the sole guardian and
custodian of the Constitution.

The constitutional requirement of the separation
of the judiciary has formally been fulfilled to
dispense justice independently in January 2007 after
36 years of its subservience to the executive, which is
largely attributable to the judicial activism of the SC.
There appears to be no palatable alternative other
than further higher judicial tenacity and activism in
contriving ways to ensure the constitutionally
entrenched separation and independence of the
lower judiciary much along the line of the Masdar
Hossain. The shagging-off this popular expectation
and constitutional requirement may fuel public
confidence crisis in the judiciary and be paradoxical
to its status as the guardian of the Constitution. The
real challenge for the independence of the entire
judiciary is to make the vast empires of executive
authority politically controllable and legally
amenable to constitutional order. Otherwise, the cry

for judicial independence, however loud and
persistent, is likely to go unheeded and remain as
elusive as it has been over the past decades.
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obtaining professional license to do practice
law in Bangladesh. However, at present LETI
does not run this course.

Quite unexpectedly, the Court in its decision
did not discuss about such significant initiatives
of the Bar Council or perhaps the Bar Council
did not draw the attention of the Court in this
regard. As the Bar Council was one of the par-
ties in both of the cases, the Court could have
suo moto asked it to show cause as to why such
programmes are not operative at present time.
It could have also recommended reactivating
such programmes under proper legal mecha-
nism and with necessary improvement.

Many directions delivered in the above men-
tioned cases by the Supreme Court deserve
appreciation. Directions to shut down two-year
LLB (Pass) Course, asking Bar Council to set up
an age limit to be enrolled as an Advocate, and
fixing up the maximum number of students (50
per semester) to be admitted in public or pri-
vate university law schools are mentionable
ones. However, anyone can question the
authority of such directions held by the
Constitutional Court which is seemingly not
expected to impose any administrative decision
upon law schools. The Appellate Division has
rightly observed that without framing Rules
under article 40(2)(t) of the Bangladesh Legal
Practitioner's and Bar Council Order 1972, Bar
Council is not likely to “interfere with the inter-
nal management of the universities".

Reasonably one can understand that such a
decision has come out mainly to limit the num-
ber of law graduates who sit for the Bar Council
Advocate Enrolment Examination. This sort of
judicial direction let us assume that we are yet
to deconstruct the necessity of improving legal
education in the context of legal scholarship
and overall justice administration system of
Bangladesh. Law schools, as Professor Dr.
Mizanur Rahman believes, should produce new
breed of 'anti-generic lawyers' who would
actively facilitate change in the society and not
simply litigate and interpret legal provisions for
making money. The sooner we understand that
law schools have many justice-specific contribu-
tions to offer to the people of our country, the
better we improve legal education in

Bangladesh.
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