DHAKA TUESDAY JUNE 16, 2015

The Baily Star | 7

A “rape shield” law for Bangladesh

Challenging impunity, combatting rape

IsHITA DuTtTA

HILE rape is a commonly reported form of
W violence against women in Bangladesh, only

over one half of women who experience rape
actually seek any kind of remedy from the police. The
review by one organisation, Ain O Salish Kendra (ASK),
from newspaper reports reveals that, of the 707 cases of
rape reported in 2014, only 401, or just over half
resulted in cases being filed against the accused. In
2013, out of 998 reported incidents of rape, only 553
complaints were filed. Large numbers of women are
deterred from going to courts due to a number of social,
legal and institutional factors.

Bangladesh Legal Aid and Services Trust (BLAST), a
national legal aid and services organisation, has identified
several of the main barriers to access to justice, through
research and discussions with lawyers and doctors. A key
barrier identified is Section 155(4) of the Evidence Act
1872, relating to character evidence in rape cases.

This provision states that "when a man is prosecuted for
rape or an attempt to ravish, it may be shown that the
prosecutrix was of generally immoral character." The intro-
duction of character evidence, which attempts to show
that a person was 'immoral' is humiliating and degrad-
ing for the survivor. It also actively deters survivors from
reporting rape. It results in a legal and moral anomaly
where a woman who is alleging a rights violation is
compelled to prove her 'good character' in order to
secure justice. This burden placed upon a rape com-
plainant discriminates against her in two ways: i) by
subjecting women to a double standard based on their
gender and ii) such a burden is not placed upon a com-
plainant in any criminal offence other than rape.

Section 155(4) is a relic from the British colonial
period. Ironically, it has long been repealed in the UK,
but remains in force in Bangladesh. In the UK the 1975
Heilbron report recommended introducing a law to
limit the circumstances in which character evidence
could be adduced. In 1998 the Home Office recom-
mended more changes to the law to protect the interest
of the rape survivor. Finally the 1999 Youth Justice and
Criminal Evidence Act imposed a blanket prohibition
on use of evidence regarding the complainant's sexual
history with the accused or any other person. It allowed
a narrow exception, allowing use of past sexual history
evidence only with the Court's permission. In determin-
ing whether or not to give such permission, the Court
needs to consider allowing such evidence, which “might

have the result of rendering unsafe a conclusion of the jury
or... the court on any relevant issue in the case.”

In Canada, the law initially allowed character evi-
dence regarding a rape complainant on two grounds:
consent and credibility. Debates on rape law reform
began in 1975 following overwhelming evidence that
the introduction of character evidence had a prejudicial
impact on the complainant's case. In 1992, the law
allowing character evidence was repealed. At the same
time ‘rape shield' laws came into force. These actively
prohibit the use of character evidence in rape trials.
They place strict guidelines for when and how evidence
of prior sexual conduct can be used in rape trials. First,
the burden is on the defence to show that such evidence
relates to specific instances of the complainant's sexual
activity. Second, such evidence is only allowed based on
a judicial 'balancing test'. This test considers whether
the probative value of the proposed evidence is higher
than its prejudicial effect, including on the complain-
ant's dignity and privacy. Third, such evidence is
excluded when it refers to one of the 'twin myths',
either that the complainant likely consented or that she
is less worthy of belief. In a rape trial in Canada the
defence cannot bring evidence to show that a rape com-
plainant had sexual relations with other persons in the
past and therefore, has consented to sex or is likely lying
about the rape.

These Canadian reforms gave rise to an interesting
constitutional law debate. The 'rape shield law' was
challenged as violating the right of the accused to a fair
trial. However, the Supreme Court of Canada upheld
the law, stating that it was constitutional as the burden
of proof still rested on the State to prove any offence
beyond reasonable doubt. Thus, a person accused of
rape was being held to the same legal standard as an
accused in any other case.

The reforms in Canada and UK catalysed legal reform
in South Africa. The South African Law Commission
recommended repeal of the law in 1985. The reasons
included that such evidence is not permitted in other
cases, that it could negatively impact reporting of rape
cases and that it is traumatising for complainants.

The new 1989 South African law of 1989 prohibits
evidence of previous sexual conduct of the complain-
ant, This prohibition is not absolute. Two narrow excep-
tions allow such evidence in cross-examination, when
the prosecution has introduced it, or when the Court
grants permission following an application. As in
Canada, this completely excludes character evidence
where it refers to the 'twin myths'. As in UK and

Canada, the law emphasises the judge's discretion in
permitting character evidence. It also states that in mak-
ing this determination the following factors are signifi-
cant: whether the evidence is fundamental to the
accused's defence and whether it would encourage the
reporting of sexual assault incidents. It also goes a step
forward in protecting women's rights as it considers not
only the privacy and dignity interest of the rape survivor
in a specific case but considers the impact of each case
on reporting of sexual violence in general.

Closer to home, the Law Commission in India first
recommended reform of §155(4) in 1980. Almost a
quarter of a century later, in 2003, the law was partially
reformed to state that where it was clear that there was
forcible intercourse, i.e. the consent of the complainant
was not in question, character evidence could not be

brought. In all other cases, character evidence would be
admissible. In 2013, the Government of India under-
took comprehensive reform of criminal laws relating to
violence against women and children. The Criminal
Law (Amendment) Ordinance, 2013 has now unequivo-
cally deemed past sexual history evidence to be irrele-
vant to the question of consent and has also made it
impermissible for such questions to be asked in cross-
examinations.

Pakistan still allows for the use of character evidence
although it no longer has in place the British colonial
era law, which was replaced by the Qanoon e Shahadat
Ordinance, 1984. The Law Commuission of Pakistan has
recommended reform but this has not been done so far.

Singapore, another Commonwealth country with an
identical provision on character evidence, repealed the
provision in 2012, It has not put in place any 'rape
shield' law.

Furthering the process of reform to end impunity
around rape is a definite need today. The comparative
practices on the use of character evidence in rape prosecu-
tions hold critical lessons for Bangladesh. The most sig-
nificant trends in the progressive laws outlined above
include an emphasis on judicial discretion, a case-by-case
determination of the admissibility of character evidence,
a balancing of the rights to dignity and privacy of the
complainant, and the right to fair trial of the accused.

Repealing Section 155(4) and enacting 'rape shield'
laws will encourage reporting of rape crimes and
increase convictions through dealing with rape myths
and stereotypes. It will also ensure the right of access to
justice for rape survivors.

The writer is Research Coordinator at BLAST.
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MANIK MIAH
A Legendary Journalist

MUHAMMAD JAHANGIR

OW many are familiar with renowned journalist

and columnist Tofazzal Hossain aka Manik Miah,

whose name has been commemorated as one of
the biggest roads of Dhaka city? I wonder if the young gener-
ation of our country is familiar with his works, legacy and
achievements or just knows the name as a street.

We all know that our Liberation War was fought under
the leadership of Bangabandhu Sheikh Mujibur Rahman.
But the desire for independence goes way back. One of the
persons whose writing inspired the masses at that time was
the one and only Manik Miah. His weapon was his pen and
the chariot was The Daily Ittefaq. 1t's heartbreaking that we
don't take his name as often as we should when we talk
about the country's independence.

Tofazzal Hossain (1911- June 1,1969), Editor of The Daily
Ittefag, is a legend in the realm of journalism in Bangladesh.
Though he was also known as Manik Miah, his pen name
Musafir was his most popular identity. Musafir was the
name he used when he wrote his column 'Rajnoitik
Mancha'. No other column to this day has achieved that
much popularity.

Manik Miah's Ittefaqg wasn't an ordinary newspaper. One
can't compare today's Ittefaq, or any other newspaper for
that matter, to the Ittefag under the editorship of Manik
Miah. It was completely a different era. The golden times of
Ittefaq were from 1954 to 1971. When Pakistan had just
gotten its independence and when East Pakistan was faced
with all kinds of discrimination from the central govern-
ment, [ttefaq became one of the mediums of protest.

While working in the Muslim League Manik Miah got
firsthand experience in politics and the opportunity to work
with some political big shots. He later grew close to Shaheed
Suhrawardy. In 1946 when Suhrawardy founded a daily
named [ttehad in Calcutta, whose Editor was Abul Mansur
Ahmed, Manik Miah joined the newspaper as Office
Secretary. That was his first step in the world of journalism.

When Awami Muslim League was born in 1949, Manik
Miah joined Ittefaq which served as the group's mouthpiece to
pressurise the Muslim League government. Maulana Abdul
Hamid Khan Bhashani was the newspaper's first editor and
publisher. Manik Miah took over the post on August 14, 1951.

With his newfound role at the helm of the daily, the news-

Tofazzal Hossain (1911- June 1,1969)

paper soon became an ardent critic of the Muslim League
government. His powerful column soon turned Ittefaq into a
must-read with morning tea. One of the reasons behind his
column's popularity was his straightforward, fearless com-
ments about the injustices carried out by the government. His
column played a pivotal role during the 1954 elections.
Muslim League's defeat can be largely attributed to his writ-
ings which resonated with the common people. His style,
subject and the way he presented issues were intact till the day
he died, making his writing a genre in itself.

The Pakistani government found his writings to be against
them, which led him to face the court several times. Despite
all that, he never bowed down to authority. He never took the
newspaper as a business but more as a medium of expression
which led him to be the Manik Miah we all know today. For
his writings in support of the Six Point Declaration of Awami
League, Manik Miah was arrested on June 16. Ittefag, Dhaka
Times and Purbani (Cine Weekly) were banned by the authori-
ties. After a ten month imprisonment he was released on
March 27, 1967. Although the then government eventually
told him to tone it down, and Ittefag was allowed to resume,
Manik Miah never compromised his beliefs.

He was not a mainstream political person and he was
more than just a political mind. He led a life of a statesman
where his knowledge formed the foundation of his work --
something he was not willing to compromise at any cost.
Manik Miah's contribution and the role of Ittefaq in achiev-
ing independence are undeniable. Manik Miah is a legend in
the history of Bangladesh's media. He is a torchbearer who
has paved the way for the true path of journalism.

The writer is a media and development activist.
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The First Private University in Bangladesh
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