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HE objective of prompt recovery

of loans due to banks and other

financial institutions has
prompted the Parliament to enact the
Artha Rin Adalat Ain, 2003 (ARAA). In
line with the general pattern of the
provisions in the ARAA for ensuring
expeditious recovery of overdue loans,
Section 12 of the ARAA empowers
financial institutions to sell any property
which has been subjected to mortgage,
lien, or pledge by the debtor as security
for the loan provided that the financial
institution has a legal right to sell the
same, without filing any suit. Section
12(4) of the ARAA enacts that in
conducting such a sale, the court would
as far as practicable follow the procedure
of an auction sale as provided in Sub-
Sections (1), (2), and (3) of Section 33.
Sub-Section (1), (2), and (3) of Section
33 provides in detail the procedure to be
followed in case of selling a property
through an auction in pursuance of a
decree passed by the court under the
ARAA,

In Zinnatul Ara (Mrs.) and Others v
Government of Bangladesh & Others,
[2010] 15 MLR (AD) 185, the petitioner's
property was sold by an auction under
Section 12 of the ARAA. She contended
that as the auction purchaser did not
deposit the rest of the bid money within
the stipulated 10 days following the
auction as required under Section 33(2)
of the ARAA (as was required under the
law existing then), the sale should not
have been confirmed; rather the depos-
ited security money should have been
forfeited. The petitioner also deposited
7.5 million taka and applied for setting
aside the auction sale upon payment of
solatium to the auction purchaser.

However, the Appellate Division
(AD) did not accept the petitioner's
argument and rejected her petition for
review of the leave to appeal petition.
The AD held that as the auction sale took
place under Section 12(1) of the ARAA
prior to the filing of any suit, in view of
the provision in Section 12(4) of the
ARAA, the compliance with the require-
ments of Section 33 was not mandatory
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UVENILES of the Correction Centre were repcnrtedly hlamed in the

probe report as it appeared in the front page of The Daily Star on

March 30, 2014. Three members committee was formed with
government officials and they cleared centre chief whom juveniles
blamed for their sufferings. Different versions of the story came out
though in separate probes. As it revealed in the report, inmates com-
plained about abuse and they were simply ignored.

A total of 20 teenage boys of the correction centre inflicted severe ]
wounds on themselves on February 11, 2014. Those juveniles are all B i
aged between 14 and 18 and they reportedly gashed their foreheads,
arms and wrists as a symbol of protest against torture. National Human
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Ensuring speedy recovery of overdue loans

in this case (para 6). It should be noted
that the AD also considered that the
High Court Division deferred the
delivery of judgment for allowing the
petitioner to settle the matter with the
auction purchaser which yielded no
result as the purchaser showed no
interest in negotiations (para 7).

Arguably, the provision of Section
12(8) of the ARAA that notwithstanding
whatever else that may be contained in
any other law in force, a sale taking place
under Section 12 of the Act would create
a valid title in favour of the purchaser
and the purchaser's interest cannot be
contested in any manner, may have
swayed the AD to reach the ultimate
conclusion in this case. However, if
compliance with the provisions of Sub-
Sections (1) to (3) are taken to be
mandatory, then arguably the auction
purchase itself can be deemed to be
illegal and therefore, Section 12(8) of
the ARAA would appear to be inapplica-
ble in this case.

After all, the non obstant clause in
Section 12(8) of the ARAA apparently
only ousts the application of the provi-
sion of other laws and not the other
provisions of the ARAA. Hence, it is
difficult to see how Section 12(8) of the
ARAA would override the application of
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its Section 33. Or, even if the purchaser's
title could not be contested, proviso to
Section 12(8) laying down that if there is
any illegality or procedural irregularity
in the sale process, the mortgagor may
claim compensation from the financial
institution, could have been applied.

As already pointed out, Section 12(4)
does not provide that in selling a
property under Section 12, Sub-Sections
(1)-(3) of Section 33 must be followed
completely. Nonetheless, the wordings
‘as far as possible’ do not imply that the
Parliament has envisaged compliance
with Section 33 (1)-(3) as non-
mandatory; rather it would be plausible
to think that the Parliament has implied
that in conducting a sale under Section
12, the procedure provided for in Section
33 would be followed unless following
such procedure would be impossible or
impracticable. Thus, in view of the words
used in Section 12(4), the aforemen-
tioned finding of the AD should have
been based on a clear demarcation line
between which part/s of Sub-Section
(1)-(3) of Section 33 need and which
one need not be followed in conducting
a sale under Section 12. The legal basis
for such a demarcation line should have
also been thoroughly explained.
However, in the perfunctory way the

judgment laid down that compliance
with Section 33 is not mandatory, raises
more questions than it resolves.

In fact, if this finding of the AD's
judgment is taken literally, it may be
plausible to think that as in the case of a
pre-trial sale of a property under Section
12 compliance with Section 33 is not
mandatory, then one may argue that in
selling a property under Section 12 of the
ARAA, even the circulation of notice of
an auction proceeding and giving all
interested persons a chance to partici-
pate in the public bidding process for
purchasing the property is not manda-
tory.

Thus, arguably, even a sale of a
property through private negotiations
between officials of the financial institu-
tion and willing purchasers would be
legal, if we follow the AD's conclusion in
this case. None with a reasonable mind
would probably hold that this is a logical
conclusion, but clearly if we follow the
decision of the AD in this case, then this
is what we may logically arrive at.

Indeed, there could not have been any
scope for arriving at this type of far-
fetched conclusion, if the AD simply
limited its decision to a more textual and
restrictive application of Section 12. In
this case, the AD noted that the auction
purchaser could not deposit the entire
bid money within the statutory period
fixed under Section 33, because the
proceeding was postponed by an order
of the court (para 6).

Thus, the AD could have held that as
the breach (i.e. failure to deposit the
entire bid money) occurred by orders of
the court, there was no failure on the part
of the auction purchaser to deposit the
entire bid money within the meaning of
the Section. When such an avenue
existed for the AD to avail, it is submitted
that the wisdom of taking a much more
expansive interpretation of the provision
and holding that only a part of the law
enacted by the Parliament is mandatory
is open to questions.

THE WRITER IS AN ASSISTANT PROFESSOR OF
LAW, BRAC UNIVERSITY.

Urge to prosecute the crimes
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Before purchasing
your dream flat
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URCHASING a ﬂat becumes a hfenme dream fc:r many penple

because of high scarcity of land. Among them some are

purchasing their residence by expensing their whole savings.
On the contrary, who have land, they handover that to the developer
to construct building.

However, before entering any contract with the constructor, the
landlord should be informed about the profile of the builder to
whom he is decided to transfer his property. In accordance with the
Real Estate Development and Management Act 2010, every building
construction company must be registered. In addition, no developer
entity can advertise or make a contract to sell their flats before getting
approval from the concerned city development authority i.e RAJUK.

The owner and the developer should execute a contract regarding
the construction of the building. In that contract the portion of the
property, any transaction between the parties, settlement procedure
between the parties, share and distribution of the flats, period of work
and other relevant matters should be determined. Moreover, the
landlord will have to execute a power of attorney in favour of the
developer to sell his part of the property.

Be aware before purchasing a flat
Before purchasing a flat, the purchaser should scrutiny all the neces-
sary documents including title deed, proper approval from concerned
authorities, detail design of the building and compliance with the
national building code and building construction rule, ingredients of
the construction etc. The developer will deliver a list of fittings and
fixtures to be used in the proposed flat. Every land developer is bound
to provide all these documents to the prospective customer. The
structure of the house must be designed properly by an architect and
the construction must be done under the direct supervision of skilled
structure and civil engineers. Additionally, the soil upon which the
construction will take place must also be tested by the experts.
Furthermore, the procurer should be more cautious about any
claim over the property, legal complexity, encumbrances etc. The
buyer should investigate the safety, security, facilities and other
technical matters of the building as well as the utility services like lift,

garage, gas, water, electricity, telephone line, fire extinguisher, drain-
age system etc.

Both the contracting parties should determine detail terms-
conditions and rights-responsibilities of them in the contract deed.
The sale deed must mandatorily be registered and the contract for sale
deed (Bainanama) must also be registered. However, there is a
cardinal principle of land transfer that no person can hand over a
better title than he himself has. Therefore, the seller has no power to
sell if his title is not absolute. Hence, an intending buyer should
always be aware of it. If he buys the flat from the authorised person of
the owner then the power-of-attorney document must be verified in
order to check his extent of authority to sell that property.

Rights of the purchaser

The developer will have to deliver the chosen flat within the agreed
time. Even, he cannot change the design without prior permission of
the authority and the buyer is not obliged to pay more money beyond
the agreement. Nevertheless, if both the parties want to vary the

some allegations of abuse against the centre's superintendent were true. — TR
Moreover, Inmates and their guardians complained about the abusive

conduct to The Daily Star Correspondent also. fr .
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Bangladesh is one of the earliest signatories of Convention on the
Rights of the Child (CRC) and It has been stated in Article 40 of CRC,
N August 9th, over 40 public prose- e
cutors and lawyers from ten districts
of Bangladesh met with key deci- e

“States Parties recognize the right of every child alleged as, accused of, or

recognized as having infringed the penal law to be treated in a manner

consistent with the promotion of the child's sense of dignity and worth,

which reinforces the child's respect for the human rights and fundamen-

tal freedoms of others and which takes into account the child's age and
sions makers from the Ministry of Law Justice
and Parliamentary Affairs and Ministry of
Home Affairs in a daylong national conven-

tion held at the BRAC Inn Center in Dhaka.

Drawing on their knowledge, these public

condition(s) of the contract, they can do so amicably and mutually.
However, the developer is bound to maintain the building up to 1
year. Further, he will repair the flat till two years for any construction
default.

After the payment, the developer is bound to deliver the possession
of the furnished and agreed size of flat to the purchaser as well as
register a deed in this regard. If the measurement varied from the
contract then the value will be adjusted within three months by the
concerned parties. The buyer should always transact the money
through banking channel. If the purchaser fails to pay the money or
any installment then the builder can eject him by serving a 60 days
preceding notice. In that case, the seller will have to return the received
money through cheque within three months. However, the defaulter
has a scope to pay the default installment by paying 10% extra interest
to the seller. Nonetheless, the buyer cannot take this chance for more

Establish shelter homes with minimum
standard services in each District

- Create friendly environment in court to
ensure respectful behavior during prose-
cution of cases in judicial court

-Sign bi-lateral agreements with different
countries to establish cross border cooper-
ation for repatriation of victims

the desirability of promoting the child's reintegration and the child’s
assuming a constructive role in society”. Current practices in correction
centres hardly promote juvenile's sense of dignity and worth. Nor do
they promote children's integration in the society.

Many readers would be able to recollect that it is not the first time that

the correction centre drew the attention of public. In September 2012,
an inmate was strangled to death in the same correction centre. As it was
revealed in the newspaper report (The Daily Star/ September 15, 2012);
incidents of drug abuse and physical harassment among some inmates
are prevalent in the centre. Despite making repeated calls by human
rights defenders, authorities simply overlooked those issues.

Rather, centre chief used to practice boxing on juveniles as a form of
punishment. “States Parties shall take all appropriate legislative, admin-
istrative, social and educational measures to protect the child from all
forms of physical or mental violence, injury or abuse, neglect or negli-
gent treatment, maltreatment or exploitation, including sexual abuse,
while in the care of parent(s), legal guardian(s) or any other person who
has the care of the child"- said in Article 19 of CRC and perpetrator must
be accountable in light of CRC. It is the duty of Bangladesh as state party
to protect children from all forms of violence and exploitation.
Regarding the incident occurred in correction centre, statements made
in front of NHRC representative and journalist deserve proper consider-

ation.
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experiences about existing practices of survi-
vor friendly investigation and prosecution.
Also they identified gaps in the prosecution
process and proposed recommendations to
overcome them,

The convention was hosted by USAID's
Actions to Combat Trafficking-in-Persons

Prosecutors,
Officers from 32 districts across Bangladesh.
The public prosecutors attended these train-

through the Office of the Solicitor.
All the participants met in working groups

trafficking case filing, investigation and
prosecutions based on the Prevention and

(PSHTA) 0f 2012,

of the working groups are:
e Investigation report has to be submitted

2012

and protection of victim and witness

e The Public Prosecutors should be
mandatorily consulted before submission
of investigation report,

victim friendly prosecution

(ACT) program, which is implemented by
Winrock International. Since 2009, the ACT
program has trained over 194 Public
101 lawyers and 359 Police

ing with the permission of Law Ministry

to discuss good practices and challenges of

Suppression of Human Trafficking Act

The key recommendations that came out

within stipulated time as per the PSHTA

e Create awareness about ensuring security

e Increase women staff in law enforcement
and judiciary departments to facilitate

prosecutors and lawyers shared and analysed e Take initiative to provide compensation as

soon as possible when verdict is in favor of

the victim
These and other recommendations generated
at the convention will be considered for
inclusion in the next generation of the
National Plan of Action for Combating
Trafficking 2015-2017 and reported to all
relevant ministries.

Refer to the human trafficking database of
Police Monitoring Cell, 377 human traffick-
ing cases have been filed and 1,343 person
were victims. Among them 1,125 have been
rescued. The January-July 2014 record says
287 human trafficking cases have been filed
and 1,262 person were victims. Among them
1,141 have been rescued. Under the 287 cases
388 person have been arrested but only 7
were convicted. Due to delay in prosecution
of human trafficking cases the tratfickers are
remaining out of reach and they are becom-
ing more desperate in conducting this
henious crime. Without proper implementa-
tion of the law it is not possible to reduce
human trafficking from and within
Bangladesh. The lack of awareness of the new
human trafficking law is also creating a lot of
problem in dealing with human trafficking
cases in this country. Coordination and
synergy among Public Prosecutors, lawyers
and police are key to ensuring a robust system
for prosecution of human trafficking cases in
Bangladesh.
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than three times.

Similarly, if the developer fails to deliver the possession within the
specified time then he will have to return all the received money with
necessary compensation. However, if the damaged amount is not
settled in the contract then the amount will be 15% of the paid
amount. Again, if the buyer wants to cancel the contract then the seller
will get 10% of the paid amount as compensation.

Relief against grievance

If any discrepancy has been taken place between the seller and the
buyer regarding the violation of the terms and conditions of the
contract i.e. cancellation of allotment of flat without reasonable
notice, construction beyond approved design, using of inferior
standard materials to construct, creating encumbrances upon the
property etc. then the parties will have to try to settle the matter
amicably. Alternatively, the affected party can complain to the
registering authority about such discrepancy.

However, if the parties are failed to resolve the matter by mutual
understanding then it will be determined by arbitration tribunal
constituted under the Arbitration Act 2001. It is better to insert the
detail provisions of arbitration into the main sale contract, otherwise
it may create complexity and the parties may not be able constitute an
arbitration tribunal. In that case, after the expiry of 30 days, the
purchaser can file suit to claim damages or to enforce or cancel the
contract before the competent court.

In addition, the buyer also can bring criminal action under the
mentioned Act to the court of first class magistrate to punish the
violator. However, the court will follow summary trial procedure to
conclude this type of dispute. Nonetheless, the culprit can be jailed for
highest three years or slapped with Tk 20 lakh in contravening any of
the provision of this law.

THE WRITER IS A SENIOR LECTURER OF LAW, DHAKA INTERNATIONAL
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