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DR. ABDULLAH AL FARUQUE

Sea Tribunal delivered a historical judgment on

delimitation of maritime boundary between
Bangladesh and Myanmar. A case first of its kind before
the tribunal marked a distinctive and definitive legal
achievement for Bangladesh. The dispute involved the
delimitation of the territorial waters, exclusive economic
zones and continental shelves of Bangladesh and
Myanmar in the Bay of Bengal. The judgment also marks
an important precedent that will be pertinent for resolv-
ing future maritime boundary disputes. However, recent
newspaper write up on the judgment in the newspaper
have generated a considerable debate as some commen-
tators have took the position that both countries have
gained from the judgment and cast doubt on actual legal
achievement of Bangladesh. This write up is a response
to skeptics and asserts that Bangladesh has clearly won
the case on the most substantial issues of the dispute.
First, judgment is a clear legal victory for Bangladesh as
its lawful claim on maritime zone has been recognized
by the tribunal, which was previously disputed. Second,
long-standing dispute between two countries has been
resolved peacefully. Bangladesh always tried to settle the
problem through bilateral negotiation. But Myanmar
was reluctant to settle it by bilateral negotiation or even
by international tribunal. Failing to reach an agreement
through negotiations, Bangladesh went for judicial
means of settlement of dispute by neutral third party.
Amicable and peaceful settlement of the dispute is itself
a legal victory for Bangladesh. Third, a settled and
demarcated maritime zone will definitely pave the way
to Bangladesh to gain access to mineral resources in
maritime zone peacefully, which will accelerate its eco-
nomic development. But a long-standing dispute over
maritime boundary delimitation with India and
Myanmar remained a major stumbling block to explora-
tion of these resources. Bangladesh has been deprived of
her legitimate claim over maritime resources for a long
time due to the uncertainty created by the absence of an
agreed boundary. When there is no agreed boundary,
exploration for hydrocarbon reserves can be delayed
throughout a considerable area in and around the dis-
puted maritime zones. The overlapping claims of the
disputing states necessitated peaceful settlement for
exploration of mineral resources in the demarcated mari-
time zone. The Bay of Bengal has become very important
for hydrocarbon reserve, especially after India's discov-
ery of 100 trillion cubic feet (tcf) of gas in 20052006 and
Myanmar's discovery of 7 tcf gas at the same time. It
should be mentioned that when Bangladesh declared its
28 offshore blocks in Bay of Bengal in 2008, and invited
bidders to explore in the blocks, both Myanmar and
India opposed vehemently to Bangladesh initiatives and

I N the last month, the Hamburg based the Law of the

JUDGMENT REVIEW

s LAWCKOUR RIGHTS

[TLOS Judgement:
A Clear Legal victory for Bangladesh

as a result, most of the international oil companies
stayed away from the bidding. Now oil companies can
participate in the bidding process for all blocks except

four without any controversy after the ITLOS judgment.
Now let me elaborate more on the specific aspects of

dispute which involves many complex legal issues for
delimitation.

First, the Tribunal applied the equidistance principle
in delimitation of territorial waters and recognized that
Bangladesh has the right to a 12 nm territorial sea
around St. Martin's Island. In this regard, Myanmar has
raised the issue of St. Martin's Island as a special circum-
stance in the context of the delimitation of the territorial
sea and argued that the St. Martin's Island should be
totally ignored in such maritime formation. But the
Tribunal observed that the Island is situated within the
12 nm territorial sea limit from Bangladesh's mainland
coast and concluded that the island should be given full
effect in drawing the delimitation line of the territorial
sea between the Parties.

Second, regarding the issue of relevant coasts in deter-
mining delimitation of maritime zones, Bangladesh
argued that its entire coast is relevant. Myanmar
opposed this argument. The Tribunal rejected the claim
of Myanmar and concluded that the whole of the coast of

Bangladesh is relevant for delimitation purposes.
Third, Myanmar demanded the application of the

equidistance principle for delimitation, while
Bangladesh always sought to delimitate its maritime
boundary on the basis of the application of the equita-
ble principle. It was anticipated that the delimitation of
the maritime boundary on the basis of the equidistance
principle would result in the annexation of much of the
sea area of Bangladesh by Myanmar. Bangladesh would
get only tiny share in Bay of Bengal and it would be
virtually cut-off from accessing high sea if it was delim-
ited on equidistance principle. The Tribunal applied the
equitable principle instead of equidistance to solve the
dispute. The Tribunal recognized that each delimitation
problem involves a situation that has its own unique
characteristics to be taken into account. Special cir-
cumstances of coastal geography have a fundamental
role in arriving at an equitable solution of maritime
delimitation problems. Bangladesh has a concave
coast. Countries with concave coasts require uncon-
ventional solutions. Another factor is that a boundary
line should not be drawn in such a way that encroaches
on or cuts off areas that more naturally belong to one
party than the other. Bangladesh's mostly adjacent
rather than opposite location of maritime borders,
together with the concave, unstable and broken nature
of her coastline- all these special circumstances and
relevant factors support the basis of the claim of
Bangladesh for the delimitation of maritime bound-
aries on the equitable principle. Bangladesh argued

that delimitation of exclusive economic zone, conti-
nental shelf and area beyond 200 nm should be based
on equitable principle. In particular, Bangladesh states
that Myanmar's claimed equidistance line is inequita-
ble because of the cut-off effect it produces. On this
point, the Tribunal observed that the goal of achieving
an equitable result must be the paramount consider-
ation guiding the delimitation. In
this regard, the Tribunal adopted a
three-stage approach: at the first
stage it constructed a provisional
equidistance line, based on the
geography of the Parties' coasts and

mathematical calculations.
At the second stage, after drawing

the provisional equidistance line, it
has made an adjustment so that the
line produces an equitable result. At
the third and final stage in this pro-
cess the Tribunal has considered that
the adjusted line should not result in
any significant disproportion
between the ratio of the respective
coastal lengths and the ratio of the
relevant maritime areas allocated to
each Party. In adjusting provisional
line, the Tribunal has considered |

relevant circumstances with a view g

to achieving an equitable solution. At 2

this point, Bangladesh highlighted g

three main geographical and geolog- 2

ical features as relevant circum-

stances such the “concave shape of Bangladesh's coast-
line”, location of St. Martin's Island and the Bengal
depositional system as a proof of natural prolongation of
the landmass of Bangladesh. Myanmar contended that
there does not exist any relevant circumstance that may
lead to an adjustment of the provisional equidistance
line. But the Tribunal observed that the coast of
Bangladesh is manifestly concave.

The Tribunal further noted that, on account of the
concavity of the coast in question, the provisional equi-
distance line it constructed produces a cut-off effect on
the maritime projection of Bangladesh. Therefore, the
Tribunal adjusted the line to achieve an equitable solu-
tion. However, the Tribunal did not consider St. Martin's
Island and the Bengal depositional system as relevant
circumstances.

Fourth, Bangladesh claimed that the Tribunal has
jurisdiction to delimit the continental shelf beyond 200
nm. But Myanmar objected that the Tribunal has no
such jurisdiction to do so. But the Tribunal found that it
has jurisdiction to delimit the continental shelf beyond

200 nm.
Fifth, Myanmar's argument that Bangladesh's conti-
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nental shelf cannot extend beyond 200 nm was rejected
by the Tribunal. The tribunal also rejected similar claim
of Bangladesh that Myanmar's continental shelf can

not extend beyond 200 nm.
Finally, the Tribunal recognized that Bangladesh has

maritime zone up to 200 nm from baseline and has also
an entitlement to the continental shelf beyond 200 nm.
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On the other hand, it also rejected Bangladesh's claim
that Myanmar enjoys no such entitlement beyond 200
nm. The Tribunal has recognized that both Bangladesh
and Myanmar have entitlements to a continental shelf
extending beyond 200 nm. The Tribunal observed that
the concavity of the Bangladesh coast will also be a
relevant circumstance for the purpose of delimiting

the continental shelf even beyond 200 nm.
Thus, in terms of more specific points of judgment,

it can be gleaned that although the ITLOS has rejected
some of the arguments of Bangladesh, such rejection
did not affect substantially what Bangladesh wanted
from the judgment. In fact, Bangladesh has got a
greater share in Bay of Bengal through the judgment,
which was not otherwise possible through bilateral
negotiation. This judgement will undoubtedly have
great persuasive value in the resolution of dispute
between Bangladesh and India on maritime delimita-
tion, which is currently pending before the Permanent
Court of Arbitration in the Hague of Netherlands.

The author is Professor, Department of Law, University of
Chittagong.

Slum eviction in Bangladesn: Seeking solutions

MD. ASHRAFUL ALAM & SHALINA AKHTER
S LUM and slum eviction is a common

social scenario seen not only in

Bangladesh but also all over the world.
The issue is a hot discussion in both of elec-
tric and print media in Bangladesh due to
eviction of Korail slum in Dhaka. The issue is
in debate as to eviction of slums before reset-
tlement or a reasonable period. But this
writing is not to look towards the debate
whether slums should be evicted or not. This
writing is an attempt to find out the real and

services, including inadequate access to safe
water, sanitation and other essential infra-
structure, Substandard housing or illegal and
inadequate building structures, overcrowd-
ing, high densities, unhealthy living condi-
tions and hazardous locations, insecure
tenure, poverty and social exclusion.

Slum eviction means the involuntary
removal of people from their place of resi-
dence, with or without provision made for
their resettlement in an alternative location.
At worst, evictions are violent, destroying

personal property,
communities and
livelihoods. When

. the residents of
slums are provided
with alternative
places of residence,
such places may be
so remote, under-
serviced, environ-
mentally hazardous
or otherwise unsuit-
able, that the
evicted people are
effectively rendered

forced evictions remains common. For exam-
ple in the slum of Tikkapara Bizli Moholla in
Dhaka, Bangladesh, 20003000 families are
under threat. Politicians and corrupt govern-
ment officials have been trying to evict the
residents in order to release the land. Land
redevelopment is being pursued through
earth filling, where some homes are simply
ploughed over by huge mounds of earth.
In addition there Forced evictions
destroy the offending slums but do nothing
to resolve the housing problems of occu-
pants, indeed they often make them home-
less. When people are forcibly evicted from
their homes without the provision of accept
able alternative accommodation they may
create new squatter settlements or become
tenants, increasing the population density
and problems of existing slums. Whatever
the motive behind a forced eviction, it can-
not justify the means and only exacerbates
housing shortages. But eviction order of
Godaraghat bosti in 2005 became a judicial
concern by a writ, writ petition no- 5915 OF
2005 in the matter of Bangladesh Legal Aid
and Services Trust and others v Government
of the People's Republic of Bangladesh and

the concept of human rights in all over
the world. UDHR contained civil, politi-
cal & economic, social and cultural rights
in a complex context. But developed
countries began conspiracy against
economic, social and cultural rights and
pursued to adopt two separate cove-
nants for two types of rights. This dichot-
omy brought all civil and political rights
as judicially enforceable in domestic
court and economic, social and cultural
rights as only directory and decorative,
not judicially enforceable. Right to hous-
ing is one of the economic, social and
cultural rights taken in Bangladesh con-
stitution as fundamental principles of
state policy which is not judicially
enforceable. Slum and slum eviction is
directly related to right to housing. So,
state is not under legal obligation to
ensure right to housing in narrow sense.
This divisibility between civil & politi-
cal rights and economic, social and cul-
tural rights is not acceptable in modern
age of human rights. Now it is recognized
that all human rights are indivisible and
all of them have an intrinsic relation. For
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Generally, people who do not have least way
to survive in village move to city for work.

root causes force to create slums either
directly or indirectly and punitive solutions
thereby. Moreover, we aim to bring kind
consideration of concerned stakeholder and
policy framer to take initiative for uprooting
the real causes for creating slums rather than
eviction of slums. The word 'Slum' is fre-
quently used as a catch-all concept to
describe a wide range of low-income settle-
ments in city. More traditionally, slum refers
to housing that is for low income and poor
people to live. There is some common phe-
nomenon in slum. They are Lack of basic

homeless. Forced
eviction is a gross
violation of human
rights as mentioned in the United Nations
Human Rights Commission, 1993, resolution
77.There is an international recognition that
forced evictions should be outlawed, many
governments continue to sporadically or
systematically forcibly evict the urban poor
from their home. Forced evictions are taken
place showing a range of reasons, for exam-
ple, to release valuable land for redevelop-
ment, to 'beautify’ an area by removing
unsightly squatter housing, or to undermine
pockets of political resistance.

In Bangladesh the razing of slums and
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others. Court applied a pragmatic approach
to adjudicate the issue under Article-32 of
the constitution of Bangladesh and interna-
tional concept of human rights. Rule Nisi
was issued, calling upon the respondents to
show cause as to why threatening for evic-
tion of slum dwellers from their peaceful
possession without due process of law
should not be declared illegal and without
lawful authority being contrary to right to life
as mandated by Article 32 of the
Constitution.

The world got a new sphere of human
rights law after adoption of The Universal
Declaration of Human Rights(UDHR) in
1948. The document brought a new shape in

example, right to housing is directly related
to right to life. Because, a human being
needs shelter to live. Physical health equip-
ment and processing food are also essential
for life. So, none can live without shelter,
health and food. Therefore, government can
not be exempted from obligation only stat-
ing that right to housing is only directive
principle.

Now, we want to find out the root causes
for creating slums in Bangladesh accordingly:
Lack and low level of rural development is the
most important cause which enforces people
to create slum. Since, rural area is not in good
communication level, industry and other
working places are not established in village.

They take their first entry in slums at low cost
to work for money. Although almost all slum
dwellers work in various work place, only a
few number of elite gang god father captured
some dwellers to fulfill their ill motivated
activities for their self interest. Various sources
show that this elite gang carries illegal activi-
ties under political shelter. The question arises
if those people had least facility and access to
work at village, would they come in city to live
in slum? We think the reasonable answer
would be no.

(To be continued)
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The writers are Senior Lecturers, Department of
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