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[TLOS judgment : An analysis

SHARIF BHUIYAN

MMEDIATELY after the delivery of the

judgment by the International

Tribunal for the Law of the Sea
(ITLOS/Tribunal) in the
Bangladesh/Myanmar maritime delimita-
tion case on March 14, there were claims
by AL of a complete victory over Myanmar.
These claims were complemented by cast-
ing blame on BNP for its failure to have the
maritime boundary dispute resolved. BNP,
on the other hand, has taken the position
that the government's campaign over win-
ning the case is a trick to deceive people
and urged the government not to confuse
people by telling lies.

The claims of both political parties are
far from accurate. Bangladesh won on
some points in the case, and lost in others.
Likewise, Myanmar won on some points
and lost in others. The outcome, thus, is
one where neither party had a complete

victory or a total defeat.
ITLOS delimited maritime boundary

between Bangladesh and Myanmar in
three maritime zones, which are, the terri-
torial sea, the exclusive economic zone
(EEZ) and the continental shelf.

Relevant provisions of UNCLOS

The law that is applied in respect of mari-
time delimitation is set out in the United
Nations Convention on the Law of Sea of
1982 (UNCLOS). According to Articles 3, 4
and 5 of UNCLOS, territorial sea extends to
12 nautical miles (nm) from the low-water
line along the coast, referred to as the
baseline. The coastal state has full sover-
eign rights over the territorial sea, similar
to rights that a state has over its land terri-
tory.

According to Articles 55 and 57, exclu-
sive economic zone is an area beyond and
adjacent to the territorial sea, which
extends to 200 nm from the baseline. In
the EEZ, coastal state has sovereign rights
for exploring, exploiting, conserving and
managing natural resources.

According to Article 76, continental

shelf is the seabed and the subsoil that
extends from the coast throughout the
natural prolongation of the land territory.
The outer limit of the continental shelf is
either the outer edge of the continental
margin, or to a distance of 200 nm from
the baseline where the outer edge does not
extend up to that distance. Thus, while
EEZ extends up to a maximum of 200 nm,
the continental shelf can extend much
further, depending on the location of the
outer edge of the continental margin.
According to Article 77, coastal state has
sovereign rights of exploring and exploit-
ing natural resources of the continental
shelf. These rights extend to natural
resources of the seabed and the subsoil
and, unlike EEZ, do not extend to the
waters or to the air space above the waters.
Under the applicable provisions of
UNCLOS, delimitation of the territorial
sea, where the coasts of two states are
adjacent to each other (like the coasts of
Bangladesh and Myanmar), must be made

on the basis of the equidis-
tance principle while delimita-
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tion of the EEZ and the conti-
nental shelf must be made
with the aim to achieve an
"equitable solution."
Equidistance line being the
median line, every point of ol
which is equidistant from the |
nearest points on the baselines
of the adjacent states, its appli- ¥
cation in delimiting the territo- |
rial sea does not pose any
problems. However, equity
being an abstract notion, in
delimiting the EEZ and the
continental shelf, this abstract
notion needs to be given a
more concrete meaning. N
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Case law and state practice
Over many years, the
International Court of Justice
and a number of international
arbitration tribunals, which
adjudicated disputes on mari-
time boundary, have sought to
provide a concrete understand-
ing to the notion of "equity" in
delimiting the EEZ and the
continental shelf. According to
these decisions and practice,
the delimitation process should
begin by first establishing a
provisional equidistance line,
which may be adjusted in the
light of "relevant circum-
stances" for achieving an equi-
table solution.

In the Bangladesh/Myanmar
case, ITLOS strictly followed the
UNCLOS and the aforesaid case
law and state practice. Thus, ITLOS delim-
ited the territorial sea boundary by applying
the equidistance principle and the EEZ and
the continental shelf boundary by applying
"equidistance/relevant circumstances”
principle.
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Delimitation of the territorial sea
Bangladesh argued that the Agreed Minutes
of discussions between the parties in 1974
and 2008 constituted an agreement regard-
ing territorial sea boundary, while Myanmar
denied any such agreement. ITLOS decided
that those Minutes did not constitute an
agreement and accordingly proceeded to
delimit the territorial sea. In the end, by 21
votes to 1, an equidistance line from the
base points of Bangladesh and Myanmar
was drawn by ITLOS as the territorial sea
boundary. Likewise, an equidistance line
formed the boundary between St. Martin's
Island and Myanmar, but where the territo-
rial sea of the St. Martin's Island no longer
overlapped with the territorial sea of
Myanmar, Bangladesh was allowed to
extend the territorial sea of the island to 12
nm.

Delimitation of the EEZ and the conti-

nental shelf

With respect to the EEZ and the continental
shelf, Bangladesh argued that "equidis-
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International law provided a
precisely defined maritime boundary
between the two friendly neighbours
and by doing so allowed both
countries the opportunity to use the
resources of the sea for the benefit of

their people.

tance” was not an appropriate method, as it
did not produce an equitable result.
Bangladesh argued that in view of the con-
figuration and concavity of its coast, ITLOS
should apply the “angle-bisector method”
in delimiting the EEZ and the continental
shelf. "Angle-bisector method" is an alter-
native to the equidistance method and is
used much less frequently than the equidis-
tance method. Myanmar, on the other
hand, opted for the "equidistance/relevant

circumstances” method.
ITLOS decided in favour of the "equidis-

tance/relevant circumstances" method and
accordingly established a provisional equi-
distance line and then adjusted that line
taking into account the "relevant circum-
stances." The first step in drawing an equi-
distance line is selection of base points
from which the line is to be drawn. Since we
opposed the equidistance method, we did
not identify any base points. ITLOS, there-
fore, relied on the five base points identified
by Myanmar and selected a sixth base point
itself. A provisional equidistance line was
drawn relying on those six base points.
Having drawn the provisional equidis-
tance line, the Tribunal considered the
relevant circumstances. In this context,
Bangladesh argued that there were three
main relevant circumstances, which should
be taken into account. These were the con-
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and the "Bengal depositional
system," which connected the
landmass of Bangladesh with
the seafloor of the Bay of
Bengal. Myanmar, however,
argued that there did not exist
any "relevant circumstance”
that might lead to an adjust-
201° ment of the provisional equi-
distance line.

The Tribunal accepted the
concavity of the coast as the
only "relevant circumstance”
and declined to find the St.

18 Martin's Island or the

|  depositional system as being
. relevant. Accordingly, the
Tribunal decided that the provi-
sional equidistance line should
be adjusted so that, due to the
concavity of the coast, the
delimitation line did not cut off
the seaward projection of
Bangladesh's EEZ and conti-
nental shelf. The Tribunal
emphasised that this adjust-
ment had to be done in a bal-
anced way so as to avoid draw-
ing a line having a converse
distorting effect on the seaward
projection of Myanmar's mari-
time zones. In the end, by 21
votes to 1, the Tribunal drew an
adjusted equidistance line as
the boundary in the EEZ and
the continental shelf.
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Delimitation of the conti-
nental shelf beyond 200

nautical miles

Every state that claims a continental shelf
beyond 200 nm (often referred to as "outer
continental shelf"), is required to limit its
outer edge in accordance with Article 76.
Such a limit could be, for instance, 350 nm
from the coast. Upon delimiting the outer
limit, every state is required to submit infor-
mation about the limit to the Commission
on the Limits of the Continental Shelf
("Commission"), which is a body under the
UNCLOS. The final and binding outer limit
of the shelf must be established by a coastal
state on the basis of the recommendations
of the Commission.

There could be an issue of delimiting the
lateral boundary (as opposed to outer
boundary) of the outer continental shelf
between two adjacent states such as,
Bangladesh and Myanmar. In addition to
the delimitation of the territorial sea, the
EEZ and the continental shelf, Bangladesh
submitted to ITLOS the issue of the delimi-
tation of the lateral boundary of the outer
continental shelf. Myanmar, however,
argued that the Tribunal either lacked juris-
diction or, if it had jurisdiction, it should
decline to exercise its jurisdiction in respect
of lateral boundary until the outer limits of
the shelf had been established on the basis
of recommendations of the Commission.

The Tribunal decided that the fact that the
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ASU, is no more? It is about

four weeks now that Masum

physically ceased to be with
us, but yet I fail to comprehend a world
without him.

The day I sat to write this note of
remembrance, the morning dawned
with dark patches of cloud all over the
sky. No ray of the sun was visible.
Occasionally, there were gusts of wind.
Fallen dried leaves were scattered about.
This is the advent of Kal Baishakhi. And
as [ wandered out to the verandah won-
dering if the day would ever dawn, I had
an uncanny feeling that Masum was by
my side, looking at the unveiling of the
mysterious nature. He was so fond of
things beautiful -- and so very much
loved the diverse exposition of nature.
His last wish was also to see cherry-
blossom.

When I think of Masum I realise there
is love that will last forever, and there
are memories that will shine through the
SOITOW.

I am fond of travel, and the tours that
Nagma and I undertook with Masum,
and Naseema were the most memorable
of all. I recall visits to Dubai, Cairo,
Tehran and Brusselsthe wonderful trips
that we made to discover Sri Lanka, the
vales, the hills, the beaches. Beyond the

Hunza valley, across Gilgit, at a place in
the K-2 highway in Pakistan we were
struck by the most beautiful sight in the
world -- the meeting of three majestic
glaciers from three great mountain
ranges -- Karakoram, Hindukush and the
Himalayas -- reflecting like melted gold
in the glorious sun, stretched out against
the blue sky.

We saw the awesome beauty of the
Grand Canyon, and shared the mirth and
merriment, fun and frolics in Cape Cod
and Martha's Vineyard. Back home in
Sylhet, Sundarbans, Kuakata and
Chittagong -- wherever I look back
Masum emerges not just as an unavoid-
able feature, but also as one who cheers
and illuminates.

Masum had a great sense of humour
and an endless stock of jokes, which he
could crack at the right time. He was
Majlishi and as we say in Bengali --
Addabaj, who had a number of good
dear friends. Only the other day, as I was
coming out of Dhaka Club, I asked at the
reception to call up my driver. And the
receptionist announced: "Mr. Masum
Chowdhury's driver please come up to
the driveway. Nagma, who was behind,
walked up and said: "Mr Enam
Chaudhury's driver." The receptionist
was puzzled and said: "Yes, he is on the
obituary Notice Board," which actually
was right in the front corner. With a sad

smile I uttered: "And you think I have
come out of the photograph.” That
moment I thought how much Masum
would have enjoyed this embarrassing
situation and could have made a hilari-
ous story out of it.

In August 2007, he had his first
major operation done at the Johns
Hopkins. It was a long, difficult and
complicated intervention. As he was
gradually coming back to senses after
the surgery, there was hardly any light
in the cabin. He was trying to open his
eyes and seeing darkness around, he
uttered "Light, light." The attending
nurse responded: "We will shortly
switch on the light." And Masum, even
at that stage said: "Oh! No, not that
light. Where are you? You are my light."
The nurse later on mentioned this to
others and said: "Well, that made not
only my day, but also my professional
life. This is the kind of appreciation we
cherish in our career.”

Masum was a man of robust optimism
and indomitable will. His outer crust of
amiability never revealed his strong
adherence to truth and principles. His
fellow colleagues in the Rotary
Buriganga, of which he was once the
president, ardently recall their associa-
tion with him and talk not just about his
ever-friendly and humane attitude, but
also about his leadership qualities which

Masum Ahmed Choudhury

always brought people together. His Qul
was an unprecedented event -- the
Gulshan Jame Mosque overflowed with
participants which the locals said hardly
happened before.

How do I talk about someone who
was an indivisible and inseparable part
of our existence, and now, no more.
Tears fill the eyes and emotions over-
whelm. We fondly remember endless
memories, and he comes alive in our
minds. A spirit of love, compassion,

outer limits had not been established did
not preclude the Tribunal from discharging
its obligation to adjudicate the matter.

Bangladesh argued that it alone was
entitled to the entire continental shelf
beyond 200 nm because the outer conti-
nental shelf was the natural prolongation of
Bangladesh's land territory. Myanmar
argued that the controlling concept was not
"natural prolongation” but the "outer edge
of the continental margin." The Tribunal
rejected Bangladesh's claim that Myanmar
was not entitled to a continental shelf
beyond 200 nm.

In the end the Tribunal held that the
adjusted equidistance line delimiting the
EEZ and the inner continental shelf would
continue in the same direction delimiting
the outer continental shelf of the two states
until the line reached a point where the

rights of third states might be affected.

Disproportionality test

Having established the maritime boundary
line, the Tribunal checked whether the line
had caused any significant disproportion by
reference to the ratio of the length of the
coastlines of the two states and the ratio of
the maritime area allocated to each state. It
noted that the length of the relevant coast
of Bangladesh was 413 kilometres, while
that of Myanmar was 587 kilometres. The
ratio of the length of the coasts was 1:1.42 in
favour of Myanmar. The adjusted equidis-
tance line allocated approximately 1,11,631
square kilometres of sea area to Bangladesh
and approximately 1,71,832 square kilo-
metres to Myanmar. The ratio of the allo-
cated maritime areas was approximately
1:1.54 in favour of Myanmar. The Tribunal
concluded that this ratio did not lead to any
significant disproportion in the allocation
of maritime areas to Bangladesh and
Myanmar relative to the respective lengths
of their coasts.

Conclusion

The preceding discussion clearly demon-
strates that the outcome in the case was a
balanced one, where neither party won or
lost completely. Of course, all of us in
Bangladesh congratulate our government
for its bold decision to refer the maritime
delimitation to ITLOS, which has resulted in
a clearly defined maritime boundary
between the two neighbouring states. We

also thank the government for selecting a
team of distinguished counsel and experts
who ably represented Bangladesh in the
case, leading to a fair result. However,
claims of a total victory by Bangladesh over
Myanmar are nothing but a distortion.

We should, instead, celebrate the suc-
cess of both countries and, above all, cele-
brate the victory of international law,
which provided a precisely defined mari-
time boundary between the two friendly
neighbours and by doing so allowed both
countries the opportunity to use the
resources of the sea for the benefit of their
people.

The writer is an Advocate of the Supreme Court of
Bangladesh.
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cordiality and simplicity always domi-
nated the environs of wherever he
would be present.

In his working life, he achieved
much more than what would have
been routinely done. He was a very
successful and effective diplomat, and
together with Naseema, they paired so
very well as to always leave a lasting
impression in all the places they had
been posted to.

Someone like me, tormented by the
loss of a very dear one said this:

"If tears could build a stairway
and thoughts a memory lane,
we would walk into heaven,
And bring you home again."

I know how very much Masum loved
Kahlil Gibran. Masum is not physically
with us, and we would like to cry out to
him in Gibran's words: "Let not the
waves of the sea separate us now, and the
years that you have passed with us
become a memory. You have walked
among us a spirit, and your shadow has
been a light upon our faces. Much have
we loved you. But speechless was our
love, and with veils has it been veiled.

And now it cries aloud unto you, and
would stand revealed before you.

And ever has it been that love
knows not its own depth until the hour
of separation.”



