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“ALL CITIZENS ARE EQUAL BEFORE LAW AND ARE ENTITLED TO EQUAL PROTECTION OF LAW"-ARTICLE 27 OF THE CONSTITUTION OF THE PEOPLES REPUBLIC OF BANGLADESH

JUDGMENT REVIEW

Judgment of Appellate Division

Marriage can be valid without Kabinnama

Sl

PPELLATE Division has delivered a

milestone judgment regarding the

validity of Marriage under Muslim
Law . In Momtaz Begum VS Anwar Hossain
case Appellate Division has established that
if Muslim man and women live as husband
and wife together for a considerable time
and there is not any registered kabinnama
between them the legal marriage can be
consummated and it can be treated as valid
marriage. Experts say that the Judgment has
removed the abstractness about the validity
of Muslim Marriage and it has established
the concept of Muslim Marriage under
Mohammedan Law. Justice S.K.Sinha has
delivered the judgment on 31 July 2011.All
justices of Appellate Division agreed with
him.

Momtaz Begum instituted a suit against
Anowar Hossain for dower and mainte-
nance in the Family Court. She claimed that
though their marriage was solemnized
according to Mohammedan Law, the
Kabinnama was not registered. They lived
as husband and wife together for a consid-
erable time and the marriage was duly con-
summated. With the passage of time Anwar
Hossain became more greedy and started
demanding dowry from her and at one
stage he drove Momtaz away from his
house. Anwar contested the suit denying
the marriage. The Family Court on assess-
ment of the evidence of witnesses came to
the definite finding that Anwar Hossain
married Momtaz Begum and that they lived
as husband and wife, and decreed the suit.
The Court of appeal below affirmed the
judgment. A single Bench of the High Court
Division in exercise of revisional jurisdic-
tion reversed the judgments of the courts

below and dismissed the suit.
The High Court Division held that there is

no material to show that the
marriage between the parties
was solemnized after fulfillment
of requirements laid down in
paragraph 252 of the
Mohammedan Law, that
Momtaz Begum having failed to
prove the marriage by examining
competent witnesses her claim

of marriage falls to the ground

and that mere living together did
not bring her within the bounds
of marriage. The High Court
Division, in its judgment treated
the parties cohabiton as live
together and stated “Now-a-days
the obnoxious alien culture of
living together has made its in-

= | road into our society and this

. ¢ slowly is spreading its tentacles

|5 undermining our social value and
@5 the institution of marriage”.

Momtaz begum has filed an
application for leave to appeal
against the judgment of the High
Court Division. Leave was granted by con-
sidering three grounds, as to (1) whether
non-registration of the marriage under
Mohammedan Law makes the marriage
illegal or irregular or non-existent, (2)
whether continuous co-habitation by the
appellant and the respondent over a period
of three years as husband and wife coupled
with their conduct infer a presumption as to
the legal marriage, and (3) whether the High
Court Division is justified in interfering with
the concurrent findings of fact arrived at by
the Courts below on proper assessment of
the evidence on record as to the solemniza-
tion of a legal marriage between the appel-
lant and the respondent in exercise of revi-
sion jurisdiction.

Appellate division observed that the High
Court Division did not dislodge the findings
of the courts below that the appellant and
the respondent lived jointly for a consider-
able time as husband and wife but dismissed
the suit mainly on the ground of the absence

of registered kabinnama.
Justice Sinha said 'It seems to me that the

learned Single Judge of the High Court
Division has failed to address the point in
dispute between the parties in the light of
the evidence and the principles of law

applicable in the facts of the given case. "
Justice Sinha also said that “there is no

dispute that the Mohammedan marriage
among Muslims is not sacrament but purely
civil contract. Marriage brings about a rela-
tion based on and arising from, a perma-
nent contract for intercourse and procre-
ation of children between man and woman
who are referred to as 'parties to the mar-
riage and, who after being married, become
husband and wife. Though generally solem-
nized with recitations from Quran, yet no
positive service peculiar to the occasion is

prescribed by law; writing not required;
validity and operation of whole depends
upon declaration or proposal and accep-
tance or consent of contracting parties

before competent witnesses; (Bail.1.4).”
Appellate division focused on concept of

Muslim Marriage saying that The
Mohammedan Law does not insist upon
any particular form in which the contrac-
tual performance should be effected or that
“the union should be evidenced by any
writing, nor is the presence of witnesses
essential for its validity”. In this connection
Syed Ameer Ali in his Mohammedan Law,
6thEdition, following Fatawai Alamgiri,
Vol.11 page 209 and Radd-ul-Muhtar, Vol.Il
page 429 opined, though among the Sunnis
the presence of witnesses is considered
necessary to the validity of a marriage their
absence only renders it invalid which is

'cured by consummation'.
Here are some quotations from the

Judgment :

“Under Hanafi and the Maliki Law, a
presumption of marriage is inferred if the
marriage is consummated from the retire-
ment of the husband and the wife into the
nuptial chamber, under circumstances
which lead to the natural inference of mat-
rimonial intercourse. Syed Ameer Ali stated
that Muhammadan Law does not insist
upon any particular form in which the
contractual performance should be
effected or that the union should be evi-
denced by any writing, nor is the presence
of witnesses essential for its legality. For,
though among the Sunnis the presence of
witnesses is considered necessary to the
validity of a marriage, their absence only
renders it invalid which is cured by con-
summation. Therefore, according to the
author, even if the person seeking a decla-
ration of legal marriage failed to prove it in
the absence of the witnesses, if he or she
proves the consummation of marriage, it

may be treated as valid marriage."
“A marriage may be proved directly or

presumptively; directly, by means of the
oral testimony of the witnesses present at
the marriage, or by documentary evidence
in the shape of a deed of marriage; pre-
sumptively, by statement of parties or by
evidence of conduct and reputation. As in
many cases invalid marriages are rendered
valid by consummations, and as the dower
does not become due in its entirety until
the marriage has been actually or construc-
tively consummated, the question of con-
summation forms often an important ele-

ment in the status of marriage”.
“When a woman lives for a number of

years in close association with a man and
their children, who are acknowledged by
the man as born to him; relations and per-
sons of the village treated them as such,
there is a presumption of legitimacy, if the
witnesses prove the conduct of the man and

the woman by their friends and neighbours
from which the Court can draw this conclu-
sion. It is not for the witness to draw the
conclusion himself and to express a mere
opinion about the very matter which the
Court has to decide. Taylor in his Law of
Evidence says, 'general reputation’ is
admissible to establish the fact of the par-
ties being married.' "When a person" says
Fatawai Alamgiri, "has seen a man and
woman living in the same house, and
behaving familiarly towards each other as
husband and wife, it is lawful to him to

testify that the woman is the man's wife".
Appellate division said 'Under the Sunni

law what is required more is that a declara-
tion should precede the acceptance, in
order to demonstrate conclusively the
intention of the parties. A marriage con-
tracted without witnesses in invalid. Buta
marriage contracted at a place where com-
pliance with it is impracticable, the mar-
riage would not be void on that ground.
Where it is possible to obtain testimony,
and the ceremony of marriage has gone
through without the presence of witnesses
to attest its performance, it may be declared
to be invalid. The condition of testimony,
therefore, is not so essential that it can not
be dispensed with. Once the marriage is
consummated and the parties have cohab-

wunrm.com

ited, the contractual defect is removed; and

the marriage is declared to be legitimate."
Justice Sinha concluded that there are

unanimous views of the jurists and authori-
ties that even in the absence of formal proof
of a valid marriage, a marriage can be pre-
sumed by evidence of conduct and reputa-
tion, and the question of consummation
forms often an important element in the
status of valid marriage. A presumption of
consummation is raised from the retire-
ment of the husband and wife, i.e. there

should be no third person
at the place and that the place should not

be a public one, like a public bath, public
road, a mosque etc. Where there has been

prolonged and continuous cohabitation as
husband and wife, in the absence of direct
proof a presumption arises that there was a
valid marriage. The law permits no specific
ceremony for the contractual performance
of a marriage: and no religions rites are
necessary for contracting a valid marriage.
There are even opinions that a marriage
may be constituted without any ceremonial
and even in the absence of direct proof,

indirect proof might suffice.”

The Appeallate Division mentioned that
“Apart from acknowledgment by either
party, if there is continual cohabitation
between a man and woman as husband and
wife, there is presumptive marriage and
legitimacy provided that the parties were
not prohibited from intermarrying."

Appellate Division defined that the High
Court Division has totally overlooked the
presumption of a Muslim marriage and
relying upon paragraph 252 of Mulla's
Mohammedan Law disbelieved the appel-
lant's claim of marriage. “If the High Court
Division had considered paragraphs 254
and 268 of Mulla's Mohammedan Law, its
decision would have been otherwise. The
High Court Division based its decision on
piecemeal consideration of Mulla's
Mohammedan Law and arrived at a deci-
sion which is not supported by any of the

authors of Mohammedan Law. It has tried
to apply a doctrine of Muslim Marriage
against the established schools of
Mohammedan Law. Therefore, the decision
of the High Court Division is based on a
misconception of the basic principles of
Mohammedan Law and thus the interfer-
ence of the judgments of the Courts below
is an error of law apparent on the face of the
record. The evidence on record sufficiently
proved that there was existence of legal
marriage between the appellant and
respondent. ”

The writer is a practicing Lawyer and Law
Columnist.

Medical negligence and ensuring

accountability of health professionals

OvLi Mp. ABDULLAH CHOWDHURY

Conviction of Dr Conard Murray, the Texas physician
who administered a powerful surgical anesthetic to
Michael Jackson hours before his death has brought
forward the issue of medical negligence globally. He
was charged with the offence of involuntary man-
slaughter. He has also been barred from practicising
through suspension of his medical licence.

Involuntary manslaughter
Involuntary manslaughter usually refers to

an unintentional killing that results from
recklessness or criminal negligence, or
from an unlawful act that is a misde-
meanor or low-level felony. The amount of
Negligence is necessary to constitute man-
slaughter with terms such as criminal neg-
ligence, gross negligence and culpable neg-
ligence. The only certainty that can be
attached to these terms is that they require
more than the ordinary negligence standard
in a civil case.
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Types of involuntary manslaughter
Involuntary manslaughter could be

catagorsied into two types. They are crimi-
nally negligent manslaughter and unlawful
act manslaughter. Criminally negligent
manslaughter occurs when death results from a high
degree of negligence or recklessness. Modern criminal
codes generally require a consciousness of risk and
under some codes the absence of this element makes
the offense a less serious homicide.

Negligence in treatment- Bangladesh perspective
A few months back, High Court summoned a number

of doctors for alleged negligence in treatment. There
was a serious allegation of negligence against Labaid

Cardiac Hospital causing the death of Dhaka
University teacher Dr Mridul Kanti Chakrobarty. He
had admitted in Labaid with diarrhea related dehydra-
tion before he died in the hospital.

Earlier in this year, colleagues and activists pro-
tested the death of professor Abu Nasser M Saleh, a
professor of Physiology department of Rajshahi
University. They accused the doctors of Rajshahi
Medical College Hospital (RMCH) as the professor
died almost without treatment in the hospital. Saleh
was "wrongly diagnosed" at the emergency depart-
ment of the hospital where he was taken with chest
pain and referred him to the respiratory unit instead
of cardiology department. Both the incidents drew
media attention.

Role of the BMDC

The Bangladesh Medical and Dental Council (BMDC)
has been constituted under the Medical and Dental
Council Act (Act No XVI of 1980). A code of ethics was
made for medical professionals in exercise of the
Powers conferred by section 27 & 28 of the act. It has
been made clear in the ethics that BMDC is that is not
an association or a union for protecting professional
interests. The prime duty as enshrined in the code is
to look after public interest-by maintaining proper
medical/dental Standards. It has further been stated
in the code, “The consequences of breach of this rule

may be most serious from a professional point of view,
involving even the removal of the offender's name
from the Medical/ Dental register, but only the gross-
est cases are thus brought to light”. In reality though,
there are few instances where BMDC took a serious
stand to deal with infamous conduct.

Unconscionable behaviour
A six-week trial found Dr Conrad Murray demonstrat-

ing "unconscionable” professional behaviour and
neglect while treating his celebrity patience Michael
Jackson. Murray left Jackson alone after administering
a dose of it on the morning of his death even though
standard medical practice insists on an anesthesiolo-
gist or qualified technician remaining at the patient's
side at all times. Court in the US has thus made prece-
dence in taking professional behaviour into consider-
ation while judging the case of a patient.

Conclusion
In order to avoid future death related to medical negli-

gence, policy and practices need to be strengthened.
Role of BMDC is very critical as they are liable to look
after public interest. Overhauling of BMDC with the
consultation of all stakeholders including medical
practitioners and consumers would help ensure
accountability of doctors working in the hospitals
both public and private.

The writer is a human rights worker.



