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HE Supreme Court in its
I historic ruling on 10 May

2011 held the 13th amend-
ment of 1996 introducing the care-
taker government prospectively
void and unconstitutional. The
ruling does not apply retrospec-
tively to nullify past elections under
the caretaker governments and next
two elections may be held under the
13th amendment. This may be seen
as contradictory. But it is a reality
check and functional approach that
judiciary adopts to avoid legal vac-
uum and maintain continuity in
governmental authority without any
abrupt break one of the four indis-
pensable criteria of statehood. The
arrangement is presumably a policy
oriented breathing space, which
may be necessary to amend the
Constitution for an appropriate
alternative arrangement. This stop-
gap measure is no more than an
option for Parliament, which is
entitled to amend the Constitution
anytime soon to avoid holding even
the next election under the 13th
amendment. Also former Appellate
Division judges are not to be
appointed as the chief Advisor of
the caretaker government appears
to be a reflection of keeping the
apex judiciary at arm's length and
immune from politics and the influ-
ence of incumbent governments,
which is welcome. My purpose here
is to reiterate the illegality of the
13th amendment, which I have
been arguing since the very incep-
tion of the system in 1996 (Politics
Administration and Change, No 26,
December 1996, pp. 18-31; and
Alauddin and Hasan eds,
Development, Governance and the
Environment in South Asia: A Focus

on Bangladesh, Macmillan, London,

1999, ch 9).
Holding free and fair elections is

very desirable end in a rigged-
election ravaged country. The idea
of free and fair elections under a
non-political caretaker government
received its greatest momentum
from past fraudulent elections. The
purpose is intuitively appealing and
exemplary for many third world
countries like Bangladesh striving to
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restore public confidence in their
election results. But this justified
purpose cannot be achieved

through unlawful means. The 13th
amendment is illegal by what it

provides and what it fails to provide.

The writ petition's view that the
13th amendment defies the consti-
tutional requirement that
Bangladesh is a peoples' republic,
which is to be governed by an
elected government, is apparent.
None of the members of the care-
taker government, including the
President, is elected but selected
and absolutely unaccountable to
the people, which compromises the
representative democratic gover-
nance required in the

Constitution.
The 13th amendment provides

for the appointment of a chief
advisor with the status, but not
position, of the prime minister of
the caretaker government. The
chief advisor is meant to perform
chief advisory role, not necessar-
ily decision-making. This is pre-
cisely because the

President is in charge of the
caretaker government with the
sole power to appoint and
remove the chief adviser and
other advisors. The chief advisor
and other advisors may resign
from their position to the
President, who is the sole arbitra-
tor of deciding whether the chief
advisor and/or any other advisor
is fit to continue in office. Although
the executive power is required to
be exercised by or on the authority
of the chief advisor in accordance
with the advice of the caretaker
government (Art 58B3), in reality
both the chief adviser and ten
advisers hold office during the plea-
sure of , and are collectively respon-
sible to, the President (Art 58B2).
These are the common features of a
presidential, not parliamentary,
form of government, which is strik-
ingly untenable in a parliamentary
form of government under the

Constitution.
The 13th amendment has con-

ferred some real and absolute pow-
ers on the President which are oth-
erwise unavailable in the

Constitution. In exercising these

N his famous book Taking The
I Constitution Away From The

Courts (1999), Mark Tushnet
proposed to deny the courts 'the
final word about the Constitution's
meaning' or to deny them 'any role
in Constitutional interpretation
whatever'. I am a critic of Tushnet,
but believe that the final word on
the Constitution's meaning should
be the people's preserve. The title
for this Note on the 13th amend-
ment verdict is not to be meant to
suggest that we pull the
Constitution out of the Court but to
stress that the court should handle

it carefully.
In declaring unconstitutional the

care-taker government system
(CTG), has the Appellate Division

legitimately expounded the
Constitution made by 'we the peo-
ple' or has rewritten it by failing
Parliament? The CTG was first chal-
lenged in the High Court Division
(HCD) on the ground that it
breached the Constitution's basic
structures. The Court rejected the
argument and found the system to
have rather boosted basic constitu-
tional features by helping to consol-
idate democracy (M Saleem Ullah v
Bangladesh (2005) 57 DLR (HCD)
171].

Since the entrenchment of the
basic structure doctrine (BSD) in
the eighth amendment case, many
have bashed it for being contrary to
democratic norms. Some have even
argued that Bangladesh's
Constitution does not permit of
judicial review of constitutional
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powers, the President is beyond the
reach of the caretaker government
and being not directly elected, not
accountable to the people either.
His/her only moral accountability
lies to the political party that has
appointed the President. Perhaps it
is this element of unaccountability
that led the recent past caretaker
government to become self-serving,
starting from the President'’s
attempt to appoint himself as the
chief advisor, functioning far
beyond the 90-day tenure, and
adopting many core policies and
measures going far beyond the
mandated “routine” functions in the

act - all accomplished with impu-
nity and under the emergency law.
The 13th amendment thus trans-
forms the figurehead President to
an all-powerful President, effec-
tively introducing an interim
Presidential form of government
with a team of advisors during the
tenure of the caretaker government.
It has created two separate but
potentially conflicting sources of
governmental power: the President
and the caretaker government.
These are affirmatively inconsistent
with, and repugnant to, the basic
structure of the Constitution. It is
not necessary that the means of
holding free and fair elections
under a caretaker government be
contrary to the Constitution. The
means could well be based on a

foundation of strict respect for the
basic constitutional spirit and
framework. The 13th amendment
has sought to achieve a desired goal
through unconstitutional means.

The 13" amendment may work
well if the President is also non-
political like the advisors. But con-
stitutionally a party in power is
entitled to nominate and appoint a
President of its own political per-
suasion in a bid to achieve political
advantage through its loyal presi-
dent. This had precisely happened
on 18-20 May 1996, just three weeks
prior to the general elections under
the caretaker government. The

by

President removed the Army Chief
and two other senior military com-
manders arbitrarily, arrested and
charged them with disobedi-
ence/mutiny/coup, and set up a
military commission to try them,
but subsequently dropped all
charges and released them from
custody without showing any rea-
son. The President exercised the
new power unilaterally without any
consultation with or advice of the
caretaker government. Articles 61
and 62 of the Constitution have
made the President as the ceremo-
nial commander in chief of the
defence forces a power to be exer-
cised on the advice of the Prime
Minister pursuant to the practice of

Westminster system of government.
The 13th amendment has

amended Article 61 affording the
President to gain absolute control
over the defence forces during the
tenure of the caretaker government.
This power of the President over
armed forces has unconstitutionally
deprived the caretaker government
from an important portfolio, the
defence services, which under-
mined the ability of the caretaker
government in maintaining law and
order at the time of elections. The
President is neither a member of the
caretaker government, nor is he/she
a president under a presidential
form of government. As such, the
President cannot hold a portfolio.
This new-found power of the
President has a wider ramifica-
tion in Bangladesh where uncon-
stitutional means have often
been the preferred mode of
changing government. The 13th
amendment is therefore far from
being non-political and about a
neutral caretaker government. It
has introduced a non-party care-
taker government subservient to
an all-powerful President who
may well be a political choice and
appointee. As worked out, the
caretaker government is for the
President, of the President and by
the President, who may well be a
political choice of the party in
power.

The view that all parliamentary
acts, being enacted by elected
representatives, are as a matter of

fact legitimate is based on the erro-
neous perception that our
Parliament is sovereign law-making
body like British Parliament. But
unlike British Parliament,
Bangladesh Parliament operates
under a written constitution and its
Article 7 prevents Parliament from
enacting any law inconsistent with
or repugnant to the Constitution.
Being the custodian of the
Constitution, the SC has judicial
review power to declare any parlia-
mentary act illegal to the extent of
inconsistency with or repugnancy
to the Constitution. Instances are
not rare but numerous. It is quite
common all over the world that
under written constitutions apex
judiciary exercise judicial review

aking the constitution

rom the courts'?

amendments. I argue for a strong
form judicial review and hence for
the retention of the BSD, claiming
that judges are more likely to invoke
the doctrine cautiously and with
due margin of appreciation for the
legislature. In support of my claim, I
usually refer to the HCD's above
decision.

In the thirteenth amendment
case, the Appellate Division has
seemingly misapplied the tool of
BSD, and has arguably misunder-
stood the Constitution. The judg-
ment has thus furthered the critics'
apprehension that the BSD might
deprive the people of their 'right to
participate'. Seen through the lens
of western-inspired legal and politi-
cal theories, the system of care-
taker government is an anti-thesis
to democracy. Bangladesh adopted
this apparently undemocratic sys-
tem quite deliberately and as an
exception for the greater sake of
democracy itself. Presumably;, it is a
temporary measure, but the ques-
tion when to pull it off should be left
for the people to decide.

While interpreting the
Constitution and its fundamental
premises, the Court should have
taken the Constitution as an 'idea’
and not as a mere text. Hasn't the
Court reduced the Constitution to a
mere text, positing it beyond public
aspirations and potential social
costs that might have ensued? What

would be the consequences on 11
January 2007 had there been not
this CTG system and the political
parties could not have agreed on
elections? In the context of Pakistan,
one scholar termed Pakistan's 8th
amendment that empowered the
President to remove the elected
government as a 'central necessity,
since it acted as a deterrent to direct
military rule: the Military, as an
alternative, used to impress upon

While interpreting
the Constitution
and its fundamen-
tal premises, the
Court should have
taken the

Constitution as an
'tdea’' and not as a

mere text.

the President to sack governments.
Not too long after Nawaz Sharif had
done away with this Presidential
power, his government was over-
thrown by a military coup. This
'‘power' was later reinstalled but has

recently been written off.
Given the long-standing distrust

amongst political parties, can any
one guarantee that the absence of

the CTG system will not lead to
damaging political crises? Did the
Appellate Division consider these
apprehensions? There has not been
any serious deliberation on the
Constitution and constitutional
development of the nation; no
political and social scientists have
been consulted by the Court. Even
more confusing is its opinion that
next two terms of elections may be
held under the CTG, which seems to
to be a policy-decision arguably
deficient in reasoning. As far as we
know, the Court has not embarked
on assessing the 13th amendment
in light of other characteristically
divergent amendments declared
unconstitutional so far: the 8th, 5th,
and 7th amendments. In the 5th
and 7th amendments, Parliament
ratified things which it could not
enact for itself. In the eighth
amendment, as is often argued, it
breached the 'unitary character' of
the state. The 13th amendment is
like none of them, but rather has
grown of a political consensus of

that time.
One might then ask whether I am

arguing that the issue of legality of
the CTG was a political question
and ought to be relinquished. While
the issue has strong political over-
tones and undercurrents, this was
not a purely political issue. This was
a constitutional issue indeed, tied
with complex political ramifica-
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power, starting from Marbury v
Madison (US SC 1803). The
Bangladesh SC has exercised this
power in Anwar Hossain
Chowdhury case 1989 and recently
in the 5th and 7th amendment
cases. So far their constitutional
consistency is concerned, there is
no difference between the 5th, 7th,
and 13th amendments. The SC has a
duty to clean up the constitutional
mess created by those amendments
that serve sectarian interests, ren-
dering the supreme law of the land
incoherent and self-contradictory.
This role of the SC may well be to
the wonderment of those who bene-
fited from this mess and view it
controversial. But this is dignified
constitutionalism, which must be
respected.

Notwithstanding the legitimate
claim of its necessity raised and
purpose it sought to protect, the
caretaker government under the
13th amendment was unconstitu-
tional ever since its enactment.
Justified end does not justify pro-
hibited means. Given the highly
polarised political climate in
Bangladesh, the need for devising
appropriate means of holding free
and fair elections cannot be gain-
said. But such means must be law-
ful and based on a foundation of
respect for the basic constitutional
spirit and structure. A sustainable
constitutional order warrants a
minimum standard of responsible
political behaviour and culture to
respect for the constitutional rule of
law, which is not reflected in the
13th amendment. Legally, it falls far
short of its constitutionality.
Politically, it is a hasty and ill-
thought out act of a besieged
Parliament following the referen-
dum of 15 September 1991. Even if
it is conceded that the 13th amend-
ment is an exceptional arrangement
to address an extraordinary situa-
tion, exception does not necessarily
represent the law and cannot be
pleaded to exonerate Parliament
from its constitutional obligation.
The SC has belatedly reinforced this
obligation.

The author is Professor of Law, Macquarie
University, Sydney, Australia.
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tions. According to the doctrine of
political question, first developed
by Chief Justice Marshall in the
famous but politically-loaded
Marbury case in the USA, courts
lack institutional capability to
decide political issues. A modern
substitute for the doctrine, with
almost the similar end-result, is the
doctrine of due deference, which
allows judges to defer issues to a
more appropriate organ of the state.
This due deference may be made
both by deciding a case and refus-
ing to decide it.

The Appellate Division could
have deferred to Parliament by
deciding the case, i.e., by upholding
the constitutionality of the CTG
system. Given that the judicial solu-
tion to the problem of legality of the
CTG is not so urgent and compel-
ling, it could have also maintained
strategic silence by keeping the
cause pending and allowing the
political wisdom to prevail. Taking
the above concerns into their
proper perspectives, the Court
ought to have refrained from invali-
dating the 13th amendment which
obviously is not irrationally unrea-
sonable. The rare judicial review
power vis-a-vis constitutional
amendments should be exercised
scarcely and only to preserve the
'stateness’ or the identity of the
nation.

The writer is Associate Professor of Law at
the University of Dhaka.



