.

-

STAR ARCHIVE

ANNIVERSARY OF

@he Daily 3

From our archives

dtar
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PART-2: REVISITING THE CARETAKER GOVT
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Here are some reprints of selected articles which bear relevance to the overall theme of the supplement.

Caretaker government:
“Some suggestions

SHAH A M S KIBRIA

--------------------------------------------

HE concept of a caretaker

government during the

interim period, when the

term of an elected govern-
ment ends and elections are held for
installing anew government, isnotnew.
Those who follow the Westminster style
parliamentary system are familiar with
it. When a new general election is
scheduled and a date s fixed, the outgo-
ing government remains in office butin
effect it becomes a caretaker govern-
ment. According to long established
practice and tradition, the outgoing
government is not expected to make any
new law or take major policy decisions.
They are expected to simply carryon the
day-to-day routine work of the govern-
ment. Not only the British, all the coun-
tries with parliamentary system follow
this practice. I have seen this in Australia.
[ believe this practice is strictly followed
inIndia.

Bangladeshis uniquein the sense that
the outgoing elected government, under
the law passed in 1996, actually steps
down and an interim government is
installed as a caretaker government. |
believe nowhere in the world such a
system exists.The Bangladesh practice of
a caretaker government is the result of
deep distrust of the outgoing elected
government. Itis admission of failure, on

ter of profound disappointment that the
ruling party headed by Begum Khaleda
Zia was unable to live up to the expecta-
tions of the nation. The Magura by-
election in 1994 convinced the Opposi-
tion parties that they did not stand the
ghost of a chance to win if the ruling
party remained in office. The one-party
election held on 15 February 1996 fur-
ther convinced the common people that
unless the government resigns a free and
fair election could not be held. Before
resigning she quickly enacted a law on
caretakergovernment.

Though the law followed the basic
formula advocated by the Awami
League, none of the Opposition parties
was consulted on the actual text of the
draft law. We are still living with this law
under which two elections have been
held.The flaws in the law were detected
right from the beginning. It may be
recalled that a crisis was brewing in early
1996 when President Abdur Rahman
Biswas ordered tanks in the streets and
sacked the chief of army staff Gen.
Nasim. Though the chief adviser and his
council enjoyed all the powers of the
government, the president retained
control over the armed forces. Thus the
seed of conflict within the government
was sown when the relevant law virtually
split the powers of the government. The
chief adviser exercised great restraint
and averted a crisis. His skilland acumen

DCs act as Returning Officer, the govern-
ment can manipulate the results
through the DCs who are under its direct
control. The upazila level officers also
functionas presidingofficers and polling
officers. Through them the government
can rig the election. In 1996 the govern-
ment was truly neutral and, as a result,
the Election Commission was able to
discharge its duties without direct or
indirect interference.The general elec-
tion on October 1 in 2001 was different
from the earlier one. There were com-
plaints of rigging and corruption. The
problem started right from the
moment when Justice Latifur Rahman
took the oath of office as chief adviser.
Within minutes he issued orders of
transfer of 13 secretaries of the key
ministries. It was obvious that Justice
Latifur Rahman had an agenda that
was not exactly neutral. In a recent
article he characterized the Awami
League as most corrupt. These pre-
conceived 1deas motivated him. He

sions created an impression that the
outgoing government was guilty of
corruption and that it had taken many
wrong decisions. The first election
under the caretaker law wentsmoothly
largely due to the integrity, firmness of
character and efficiency of the chief
adviser. The major flaws in the law
became clear during the term of the
last advisory council headed by Justice
Latifur Rahman. The defects in the
existing law or its negative sides are as
under.In the first place, the law as it
exists opens up the possibility of
manipulation by the ruling side to
place a chief adviser in the post who is
favourable to it. Since the chief adviser
and the council chosen by him can

beyond human ingenuity to devise
such a system. For example, if Justice
Hasan declines to accept the post, the
president will have the option to invite
the next person listed in the Constitu-
tion. In the interest of national unity
and compromise, will Justice Hasan do
it? If he is a patriotic person, he will
surely consider the option. Instead of
limiting the selection only to the most
recently retired chief justice, the field
may be broadened to include all the
retired chief justices and judges of the
appellate division. One person may be
chosen out of this pool who would be
acceptable to both the ruling party and
the principal opposition party in the
Parliament. A procedure may be

)

The primary task of conducting election rests with the election
commission. It would be the duty of the caretaker government to
ensure that the election commission is able to function without

violated the spirit of the underlying fear or favour and without interference from any quarter. In par-

principle of the caretaker government.
For example, he requested the presi-
dent to pass ordinances that were not
acceptable to the Opposition. Article
58 D (1) of the Constitution clearly says
that the caretaker government will
perform only the routine duties of the
government and that it will not take
any policydecision.

ticular, it would be the duty of both the caretaker government
and the election commission to see that the administration

remains neutral. Officials found guilty of partiality, misconduct

or corruption must be dealt with severely.

“

the part of the elected governments to
conduct the elections fairly and hon-
estly. Unlike other countries that have
practiced the parliamentary system
successfully, in Bangladesh the outgoing
government manipulates the levers of
power to rig the election in order to
ensure its own victory. The history of
Bangladesh is unfortunately replete with
these examples. The military rulers who
assumed power after the coup of August
15, 1975 routinely rigged the election to
legitimise their power. The formalities of
election procedures were observed
without the substance. People did not
get the opportunity to freely exercise
their choice. Ballot boxes were stuffed
with ballot papers in favour of the dicta-
tor's chosen candidate. The district level
officials of the administration (DCs,
UNOs and Police Superintendents) were
blatantly used for this purpose. With the
fall of Ershad in 1990 and the installation
of an elected government, it was
expected that the practice of rigged elec-
tion would come to an end. [t was a mat-

were crucial in maintaining peace and
tranquillity in the country.

Given the history of Bangladesh
where most elections in the past were
rigged, the introduction of the caretaker
system is indeed a positive develop-
ment. If the system is implemented
honestly the people's expectation of free
and fair election can be fulfilled. The
experiment with this system in 1996
provedtobeasuccess. Neither side com-
plained of rigging. Admittedly there were
minor complaints but on the whole the
elections were accepted as free and fair.
Both the national and international
observers expressed satisfaction about
the arrangements. It should be pointed

out that the primary responsibility for.

holding rigging-free elections rests with
the Election Commission. However, the
government has the power to influence
the results if it so wishes. The deputy
commissioners and their subordinates
function directly under the government
and they are the ones who make all the
administrative arrangements. Since the

However, Justice Latifur Rahman and
his colleagues changed the ground
rules of the election system in Bangla-
desh. Such far-reaching changes in the
law should have been done either by
the elected Parliament or on the basis
of a national consensus. On the ques-
tion of changes in the electoral laws,
the Election Commission also acted
arbitrarily. In the absence of a national
consensus, such hastily passed laws
compromised the fairness and neu-
trality of the electoral process. The
Constitution does not give the care-
taker government the right to review
and annul the orders and decisions of
the outgoing government. After all, the
outgoing government was an elected
government that enjoyed the confi-
dence of the nation. The caretaker
council of advisers had no legal or
moral right to sit on judgement over an
elected government. The caretaker
council of advisers suspended the
implementation of many on-going
projects. These presumptuous deci-

influence the elections by using the
administration, the ruling party can
starta calculated manoeuver to ensure
that the person known to be a member
or sympathizer of the ruling party is
appointed to this post. Exactly this has
happened. The BNP-Jamaat Jote has
extended the age limit of the judges of
the appellate division with a view to
ensuring that Justice Hasan is
appointed the chief adviser. Justice
Hasan, it may be mentioned, was a
leading member of the BNP. In fact he
was the secretary of the international
committee of the BNE. Obviously he
cannot be considered neutral. Thus by
clever manipulation the BNP-Jamaat
government has arranged that a per-
sonoftheir choice would head the next
caretaker government. This is a major
fault that must be rectified to prevent
such manipulation. The chief adviser
has to enjoy the confidence of both the
treasury bench and the principal oppo-
sition party in the Parliament. It is
going to be a difficult process but not

devised to break a deadlock. Secondly,

the present law leaves the selection of
the advisers entirely to the chief

adviser. The principle of neutrality
should be a governing factor in the
selection. Besides, both the ruling
party and the main opposition party
should have the scope to suggest such
neutral persons. During the interim
government after the fall of Ershad,
Justice Shahabuddin used these lists
provided by the different political
parties. If the advisers are chosen from
amongst persons listed by the major
parties, the council will enjoy their
confidence and there would not be
complaints of partiality. Thirdly, mem-
bers of the advisory council including
the chief adviser must give written
undertaking to the effect that they will
neither seek election in the forthcom-
Ing election nor accept any office of
profit under the government that will
beelected.

While this is a basic requirement of
the caretaker concept, the law as it is
drafted does not clearly state the point.
Quite clearly, the advisers must not
expect to be appointed to any high
office in the next five years during the
term of the Parliament. Fourthly, arti-
cle 58 E of the present law confers
extraordinary powers to the president.
In a parliamentary system this is con-
trary to the underlying principle. Our
jurists and political parties must con-
sider the issue in order to prevent divi-
sion of the executive powers of the
government. The president must
remain above all controversies. The
advisory council of Justice Latifur
Rahman had the electoral laws revised
without due consultation. The issue
should be reopened and fresh consul-
tation should take place to determine
whether those laws promulgated as
ordinances serve the best interests of
the country. As pointed out earlier, the
primary task of conducting election
rests with the election commission. It
would be the duty of the caretaker
governmentto ensure that the election
commission is able to function with-
out fear or favour and without interfer-
ence from any quarter. In particular, it
would be the duty of both the caretaker
government and the election commis-
sion to see that the administration
remains neutral. Officials found guilty
of partiality, misconduct or corruption
mustbe dealtwithseverely.

Shah AMS Kibria was Finance Minister
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