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N January this vyear, Parliament
adopted a formal resolution to try
various war crimes committed during
the Bangladesh liberation war 1971.
The parliamentary act entails precise
politico-legal obligations for the gov-
ernment to embark on this trial. One of
the foremost tasks appears to be the
formation of a special tribunal for the
purpose pursuant to the International
Crimes Tribunal Act (No. XIX) 1973. A
close reading of this Act reveals that it
provides a general legal basis and
guidelines, among others, to be fol-
lowed in the formation of such a tribu-
nal. This brief legal note purports to
raise certain pressing legal matters for
consideration at the formative stage of
the tribunal. Suggestions offered are
not meant to be independent of, but
are complementary to, the 1973 Actina

bid to render fair justice for all.
Genocide, crimes against human-
ity, crimes against peace, and war
crimes of horrendous magnitude were
perpetrated in 1971 on the Bengalees
in the territory of Bangladesh. The
place of the commission of crimes and
the identity of the victims lead to an
inevitable presumption that the per-
petrators should be tried in
Bangladesh under its own criminal
justice system. However, there are
qualitative differences in the legal
definition and constituent elements of
ordinary crimes, such as murder,
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under national criminal law and cer-
tain extraordinary crimes, such as
genocidal mass murder, in interna-
tional criminal law. Not every national
criminal justice system is necessarily
well equipped to handle the magni-
tude of the heinous crimes in ques-
tion. Nor is it possible to try these

crimes solely through the application

of national penal law. Specially
designed courts or tribunals through
the application of both national and
international law try these crimes,
more often than not, in a mutually
supportive way. International crimi-
nal law is now fairly resource-rich in
offering the jurisprudential exposition
of these crimes and judmlal prece-
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dents to rely upon. This is precisely the
reason why the special court law of
Cambodia has opted for the applica-
tion of the Cambodian penal law,
international humanitarian law, and
international conventions recognised
by Cambodia (Art. 1).

The war crimes designated in sec-
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A war crimes tribunals:
Some suggestions

within the purview of the extraordinary
crimes at international criminal law,
Bangladesh is better off by establishing
a special tribunal to try these crimes
through the application of a hybrid
system of law composed of its own
criminal law and international crimi-
nal law. These crimes committed in
1971 warrant speedy trials. The compe-
tence and jurisdiction of national law
courts is often circumscribed by the
technicalities of the applicable law and
procedural rules for the admissibility
of evidence, the usual causes of uncer-
tainty and procrastination in many
trials. The yet to be concluded
Bangabandhu murder trial in contrast
with the expeditious disposal of the
nationality case of Golam Azam case
precisely illustrate this potential risk.
Establishing a special tribunal would
be a middle ground. It will certainly be
free from the idea of a totally interna-
tionally dominated tribunal, as has
happened in the cases of the Bosnian
and Rwandan war crimes tribunals,
with no connection whatsoever with
the national criminal justice system. It
will also be free from the dogmatic
application of national criminal law
independent of international criminal
law. Both Sierra Leone and Cambodia
set up similar special tribunals/courts
but made them a special part of their
respective court system. The palatabil-
ity of these precedents is not without
meritfor Bangladesh.
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