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:Aﬁemp’r to commit suicide

' The word suicide means killing one self. A person may commit suicide for
" many reasons as a result of this there is nothing specific about the main
 reason of suicide. Usually socio-economic factors account for most inci-
" dents of suicide. Such factors include poverty, depression, shame, guilt, etc.
' According to one UN survey, people commit suicide every 40 second around
the globe. ‘
i Historically, suicide has been treated as a criminal behaviour though a
person who successfully commits suicide goes beyond law forever. Butonce
unsuccessful, the person attempting suicide can be got hold of punishment
" and hence attempting suicide is always punishable under law. Interesting
enough that suicide has never been treated as a criminal matter in the

United States.

Under the Penal Code attempt to suicide and abetment of suicide is an
offence. Section 309 of the Penal Code deals with this. It states that whoever
attempts to commit suicide and does not act towards the commission of
such offence shall be punished with simple imprisonment for a term which
may extend to one year, orwith fine or both. :

Section 305 of the Penal Code states about abetment of suicide of child or
insane person. lfany person under 18 years of age, any insane person, or any

' delirious person, any idiot, or any person in a state of intoxication commits
suicide, whoever abets the commission of such suicide, shall be punished
with death penalty or imprisonment for a term not exceeding ten years and
also shallbe liable for fine.
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Intriguing Laws...

Sweden

A prince or princess who marries without the consent of the govern-
ment, that person forfeits the right of succession for his/her children
and all other descendants.

While prostitutionis legal, itis illegal to use the services of a prostitute.

You may only own half a meter down in the ground of any land you
OWN.

[tisillegal to repainta house without a painting license and the govern-
ment's permission.

If you release pigs into a acornwood (or a beechnutwood) mutually
owned by you and at least one more, and exceeded your quota of
allowed pigs, you will have to pay a fine for each pig to the other owners
and to restore any damages caused by the extra pigs.

South Korea

Traffic police are required to report all bribes that they receive from
motorists.

Singapore
Bungee jumpingisillegal.

Singapore was once filled with restrictions such as this, but the country
fs gradually lifting these laws to encourage tourism.

The sale of gum was prohibited after a prolific amount of chewed gum
had been stuckin the subway stations and cars. While the sale of gum is
prohibited, itisnotillegal to chew it, butif one sticks the gum anywhere
else besides the trash can, he orshe faces huge fines.

Failure to flush a public toilet afteruse may resultin very hefty fines.
Itis considered an offence to enter the country with cigarettes.

Itis illegal to come within 50 meters of a pedestrian crossing marker on
any street.

If you are convicted of littering three times, you will have to clean the
streets on Sundays with abib on saying, “l amalitterer.

Itisillegal to peein an elevator.

Mistrial - An mvahd trial, caused by fundamental error. When a mistrial is
declared, the trial must start again from the selection of the jury.
Mitigating circumstances - Those which do not constitute a justification

or excuse foran offence but which may be considered as reasons for reduc-
jing the degree of blame.

W

h‘!iui:pus - The name of an order in writing, issuing from a court and
directing the sheriffor qther officer to convey a person to a prison, asylum,
> jor reformatory, and directing the jailer or other appropriate official to

receiveand safely keep the person until his or her fate shall be determined
\by due course of law.
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:Mitjgalinn - A reduction, abatement, or diminution of a penalty or pun-
ishmentimposed by law.
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Moot - A moot case or a moot pointis one not subject to a judicial determi-
nation because itinvolves an abstract questionora pretended controversy
sthat has not yet actually arisen or has already passed. Mootness usually
refers to a court's refusal ta consider a case because the issue involved has
‘been resolved prior to the court's decision, leaving nothing that would be
;aﬁected by the court’s decision.

‘Motinn - An application made to a court or judge which requests a ruling
‘ororder in favour oftheapplicant.

'B:!ntjnn in Limine - A motion made by counsel requesting that informa-
tion which might be prejudicial notbe allowed to be heard in a case.

Murder - The unlawful killing of a human being with deliberate intent to
kill: (1) murder in the first degree is characterized by premeditation: (2)
murder in the second degree is characterized by a sudden and instanta-

ficous intent to kill or to cause injury without caring whether the injury
kills ornot.

Mutual assent - A meeting of the minds; agreement.
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Can one be tried for the same
offence twice?

SAMAHA M KARIM

r I Y HE rule against 'double
jeopardy’ states that no one
shall be tried or punished

twice for the same offence. This 800-
year-old law, described by many as
an anachronism, protects citizens
from oppression by ensuring that
the State cannot keep prosecuting a
citizen until he is finally convicted.
Once an accused has been acquit-
ted of a crime, the rule provides the
accused protection from further
prosecution on the same allegation,
despite the strength of incriminat-
ing evidence that may subsequently
come to light.

The constitutional law of
Bangladesh

The Constitutional Law of
Bangladesh incorporates this rule
against 'double jeopardy’ in Article
35(2), stating in clear terms, 'No
person shall be prosecuted and
punished for the same offence more
than once.’ The rule is also strongly

: established in Section 403 of the

Code of Criminal Procedure.

When does Article 35 (2)
apply?

Since the rule has been incorpo-
rated in the third part of the
Constitution, it has become a fun-
damental right. The special position
of this Article in our constitutional
scheme is apparent as, unlike many
others, this fundamental right is not
made subject to 'reasonable restric-
tons’, 'law’, '‘public interest’ etc.
Article 35(2) only applies when both
the proceedings are criminal pro-
ceedings and the prosecutions are
forthe same offence.

[n order to determine the appli-
cation of Article 35 (2) three factors
require consideration -

(i) whether the accused was
prosecuted and punished in a previ-
ous proceeding,

(i) whether the subsequent
proceeding is a fresh proceeding or
acontinuation of a prior proceeding
and

(i1i) whether the previous charge
was substantially the same as the
presentone.

Previous proceeding

According to the case of
Muhahmadullah v. Sessions Judge,
52 DLR 374, for the application of
Article 35 (2) there must have been a
previous proceeding before a judi-
cial tribunal of competent jurisdic-
tion in which the accused was pros-
ecuted. For jurisdiction of court the
previous proceeding must not be a
void proceeding [Baijnath v. Bhopal,
AIR 1957 SC 494] and it must be a
criminal proceeding [Narayanlal v.

letter

Mistry, AIR 1961 SC29].

As established in the case of
Assistant Collector v. Melwani, AIR
1970 SC 962, in the previous crimi-
nal proceedings the accused must
have been convicted or acquitted
and the conviction or acquittal must
be in force at the time of the follow-
ing proceeding. Where the previous
proceeding was dismissed for
default of the complainant Article
35 (2) willnotapply.

Subsequent proceeding
Article 35 (2) will provide protection
only when the subsequent proceed-
ing is a fresh proceeding where the
accused is being prosecuted for the
same offence. Ifitis merely a contin-
uation of the previous proceeding,
by way of an appeal or retrial, Article
35 (2) will not be applicable [Ludwig
v. Massachusetts, 427 US618).

Whether it's the same

offence

In the leading case of H.M. Ershad v.
State, 45 DLR 533, it had been estab-
lished that Article 35(2) will only
apply when the subsequent pro-
ceeding is for the same offence for
which the accused was once been
tried and punished. In circum-
stances when two offences rise from
the same facts and the allegations in
the complaints are also the same,
the previous conviction will not
prevent the subsequent prosecu-
tion, aslongasitis foraseparate and
distinct offence [Bhagwan Swarup v.
Maharashtra, AIR 1965 SC682).

As set in the case of Brown v,
Ohio, 432 US 161, the rule of double
jeopardy prohibits trial of a person
for a greater offence after he has
been convicted of a lesser-included
offence. Where there is a continuing
offence, as the continuance of the
offence comprises a fresh offence
day after day, the protection of
Article 35(2) will not operate
[Ranendranath v. India, AIR 1965

'Cal434 (Para8)).

Problems with the law of
doublejeopardy

It is accepted that the current prin-
ciples governing Double Jeopardy
are problematic and a matter of
concern. The reasons include the
following:

(a) According to the principles of
double jeopardy, it seems that the
law provides a convicted person
extensive rights to challerige his or
her conviction (and sentence) on
the basis that some type of error was
made at the trial but no converse
right is given to the prosecution to
challenge an acquittal which
appears to be the result of exactly
the same type of error. These errors
may be for example, an erroneous
judicial direction, wrongful exclu-

CHEATED MIGRANT WORKERS

Is there any one who can hear their voice?

Abdaka Al Sun Bakar (22) of Kenya and Abdul Aziz of Ghana boarded on
MV Rahmanur Rahim which was carrying Bangladeshi Flag. They ship was
carrying Sugar from Ghana to Bangladesh via Brazil. Just before the ship
took off the anchor, crews discover 8 of the voyagers and disembarked
immediately.

But the above two hide themselves into a tiny compartment just near
the Propelar blade!! After 12 hard days without food or water, they came
out for lives. All the Bangladeshi crews were kind enough to save their life.
The ship reached Bangladeshi port after 24 days more. The two young who
were forced to take the decision of migrating- were handed over to the
police. The small news was published in a Bangla Daily on 21 October
2008. Dear all, It would be nice if anyone or any organisation do come
forward to hear their voice with the aim of providing them with a small
dream in theirhome country.

ZakirMd.Hossain
Krisoker Saar (Farmers'Voice).

First national commercial moot court session

Source Jurist intemational.
\

ORPORATE law practices

have recently assumed

front burner dimensions in
Bangladesh. Because of increased
public ownership of companies as
well as increase in the judicial activ-
ism as demonstrated by the recent
decisions in various spheres, the
corporate law is becoming more
and more challenging in the legal
arena. This Moot competition was
responsive to this emerging chal-
lenge in order to create a better
understanding and awareness
about corporate law among the
future younglawyers,

The Dhaka University Moot
Court Society (DUMCS) with the
sponsorship of AB Bank Limited
arra.tl'tged the two-day long “AB Bank

First National Commercial Law
Moot Court Competition” where the
participants argued on a fictitious
problem on corporate matters. It
was the first time, when with the
sponsorship of a prominent bank-
ing authority, this kind of moot
court took place in Bangladesh. On
September 18 the event was for-
mally inaugurated at the Faculty of
Law, University of Dhaka by the
Dean of the Faculty, Prof, Dr, Borhan
Uddin Khan. Mr. Niaz Habib,
Deputy Managing Director, AB
Bank Limited was also present on
the occasion. They expressed their
views about holding this kind of
event for the first time in this coun-
try. Different public and private
universities attended the competi-

sion of evidence, fresh and compel-
ling evidence etc.

(b) Due to progression in science
and frequent use of greatly superior
scientific methodologies such as
DNA profiling (and other modern
forensic sciences), this 800 year an
old law is outdated and,at times a
barrier to greater justice,

(c) It is extremely unfair to the
victims of crimes (if still alive) and
their loved ones, when the accused,
in certain cases, maybe due to lack
of evidence, are able to walk freely
amongst us with legal immunity,
being safe guarded by the principles
ofdouble jeopardy.

(d) The respect for the law and
confidence in the legal system can
fall when circumstances allow those
suspected of criminal behaviour to
eventually dodge liabilities for their
crimes due to the rule of double
jeopardy - commonly called 'legal
technicalities’.

Reforms
In investigating the feasibility of

date. In the UK, the Blair government
has eroded the principle of double
jeopardy by passing legislation to
allow retrial of acquitted people
where 'fresh and compelling evi-
dence'subsequently arises.

These are some examples of law
reforms, which depict a move away
from the double jeopardy protec-
tion. Opinions differ, the most
conventional one, as found in
Bangladesh and the US, being that
the accused shouldn't be suscepti-
ble to being brought before the
courts again after they've already
been acquitted of an offence.
Finality should be absolute. What if
new compelling evidence arise?
Should there be the right to appeal
after acquittals if new and compel-
ling evidence later came to light?
Should changes apply only to the
most serious offences, such as
murder, manslaughter, aggravated
rape, serious drug offences and
armed robbery, and should be made
retrospective? It seems unreason-
able that the law approves wrong

The table below briefly describes the reforms relating to post acquittal appeals
introduced in several countries in various ways.

COUNTRY REFORM NEW LAW +_'Tm PE OF LAwW |
England and [ Section 54 of the It allows retnals where an | The 2003 Act
Wales Caminal Procedure administraoon of justice oflfence | was
and Invesuganons | had occurred which would have led | introduced I
Acrt 1996 to a talse acquirtal. i retrospectively
| u
The Canmunal Jusuce | It authonses new tnals where new :
Act (2003) and compelling evidence came o ’
light and only relates to cames '
| LA % o A | D ____L______________.__E_mhhIhff_:n_r.f_! a _ljru_xc_rlt_:_'_n_r.i_______‘lr L ____i
New South Division 4 of the | 1t relates to cnmes accruing a 15- | The reforms
Wales | Cnmes (Appeal and | year or larger sentence but only | wer I
| Review) where there is fresh and compelling | introduced

i Amendment evidence or an admunustratuon of | retrospecuve

lI (Double Jeopardy) justice offence has occurred. An |

| -('sl:! -:,".'“l'i Nf! GY EITOX 1’!!- F.l‘.ll.' '|'J". Th" court ~'|J'..h 45 An !

Incorrect summing up and
direcuons to the jury cannot be
s & S o ] _______| grounds for a new tnal 1
Queensland In 2007 Double | The laws relate to only ctimes The ¢ 1
Jeopardy reforms punushable by a 25 years or more | were i
| were introduced __|. impnsonment. I, | prusy c
South ; The Cominal Law Itis applicable for cnmes ranging | The la -
Australia | Consolidanon trom trafticking 1n a2 commercal | bee
1 Ll)nuhlr:jr:up.ud-u.i quantity of controlled drugs and : luced
Amendment Act aggravated robbery to more serioas |

’ 2008 cnmes such as manslavgheer and I |

| murder. Retnals wall be allowed ,

.' where there has been a conviction | '
for an administranon of justice ; |
oftence relating to the onginal tnal |
or where there 1s tresh and ' ]

BRI T compelling evidence. ! '1
New The Criminal The law authonses retnals where | The lawis |
Zecaland Procedure Bill 2008 | there is new and compelling : introduced for

I evidence or an admunistration of | prospecuve 1
justce offence. However here the | operanon |.
munimum relevant senrence 1s 14
years and the admunistragon of

‘ justice offence 1s only held to be |

| relevant if etrated by the [

| accused. o | !

national legislation to erode the
principle against double jeopardy,
various countries have instituted
differing ways to contest the law that
has well and truly passed its use-by

guilty-verdicts can be wrong, but
wrong not-guilty-verdicts cannotbe
wrong.

The writer is working with Lawdesk
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tion among which the teams of
South-East University and the
University of Dhaka made their way
to the final round. University of
Dhaka won the competition while
South-East University became the
Runner-up. |

The Final Round of the competi-
tion was presided over by Justice M
AWahhab Miah, while Justice AF M

" Abdur Rahman and Justice Miftah

Uddin Chowdhury were the other
two members of the bench. The
formal closing ceremony of the two-
day long competition was graced by
the presence of Prof. Dr. S. M. A, Faiz,
Vice Chancellor of University of
Dhaka and Mr. Niaz Habib, Deputy
Managing Director of AB BANK. Dr.
Borhan Uddin Khan, Dean, Faculty
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of Law and the President of DUMCS
chaired the ceremony. Honourable
Vice Chancellor congratulated the
winning and Runner-up teams and
expressed his kind support and
encouragement for any such future
moot competitions to be organized
by the DUMCS. Mr. Niaz Habib
expressed his contentment about
the whole process of the exciting
moot court competition, he also
stated that AB Bank Limited is
always with the scholars of the
country to support them and it will
try to give all its efforts to arrange
such competitions in future on
corporate matters in collaboration
with DUMCS.

Myanmar suspends exploration in Bay

Myanmar ships suspended oil and gas exploration activities inside
Bangladésh maritime territory awaiting the outcome of a dialogue
between Dhaka's special envoy and the Yangon authorities.

Bangladesh Navy has strengthened its position around the three
Myanmar warships and four exploration vessels in the Bay-- 55 km south-
west at 227 degrees from St Martin's Island. “The Navy has mobilised six
ships, includinga frigate and two missile launchers, at the spot. It is getting
ready to face any situation using whatever resources in its possession,”
said adefence source. “Navy officers and staffs have been put on high alert.
They are virtually spending sleepless night.” -The Daily Star, November 06,
2008.

12VIP prisoners faking sickness in hospital

The jail authorities have requested Bangabandhu Sheikh Mujib Medical
University (BSMMU) to send back 12 high-profile prisoners for overstay-
inginits hospital with fake sickness.

Meanwhile, the jail authorities say they would go for punitive measures
against former BNP lawmaker Mossadeq Ali Falu for cheating with them
and the court by submitting a fake medical certificate. Jail sources say the
division status of Falu might be cancelled and he be barred from meeting
relatives for a certain period.

At present, 20 detained bigwigs are receiving ‘treatment’ at BSMMU
alone. Around 100 high-profile corruption-suspects had treatment at the
hospital. -The Daily Star, November 05, 2008.

ACC catches whole land office staff with
bribes

Theyride on the gravy train. For them, money comes in from both ends. It
comes from the government, and it comes from those whose service they
are meanttobeat.

These are about the staff of Chikandondi land office in Hathazari
upazila of Chittagong. An Anti-Corruption Commission (ACC) team went
there to probe a complaint against an official. But they found, to their
surprise, all employees down to the rank of peon busy making quick bucks.

The anti-graft men found bundles of wads in everyone's pocket. Money
was on floors, tables, and in a broken safe. Those detained in the drive said
they give a slice of the bribes to the assistant commissioner (land) of
Hathazar upazila. Last month, they sent him Tk 24,000 through his assis-
tant. Despite repeated attempts, The Daily Star could not reach the AC
land for comments. The seven-member team led by Assistant Director Ali
Akbar seized over Tk 1.55 lakh that was taken in bribes yesterday alone.
-The Daily Star, November 04, 2008.

Myanmar defies warnings

The government decided to send the foreign secretary to Myanmar as
Myanmar continues to ignore Bangladesh's warnings against trespassing

Hydrocarbon exploration vessels and two warships of Myanmar, which
intruded into Bangladesh's territorial waters Saturday, are yet to be with-
drawn. Foreign Adviser Iftekhar Ahmed Chowdhury summoned Myanmar
Ambassador to Dhaka U Phae Thann Oo at the foreign ministry and con-
veyed the government's decision.

The foreign ministry also called the South Korean ambassador to
Dhaka and asked him to withdraw the company working for Myanmar.
| The South Korean ships are now 50 nautical miles southwest of the St
| Martin's Island. Three Bangladesh Navy ships are confronting six ships
| sent by Myanmar, which deployed around 50 people for oil and gas explo-
ration there. -The Daily Star, November 04, 2008

Help try war criminals

The War Crimes Facts Finding Committee (WCFFC) in a letter to the
United Nations (UN) Secretary-General Ban Ki-moon sought UN support
forestablishingan International Tribunal to try the war criminals of 1971.

Meanwhile, the Sector Commanders Forum (SCF) urged the govern-
ment to formally seek UN assistance for trying the war criminals. WCFFC
Convener Dr MA Hasan told The Daily Star that the UN secretary general
has received the letter sent to him through UN Resident Coordinator
Renata Lok Dessallien. Quoting Renata, Dr Hasan said they are following
up theissue. -The Daily Star, November 03, 2008

HC dismisses petitions against

re-demarcation

| The High Court (HC) declared valid the Election Commission (EC)'s re-
demarcation of the parliamentary constituencies. The bench, comprised
of Justice Mir Hasmat Ali and Justice Shamim Hasnain, also vacated an
earlier stay on operation of the EC's gazette notification of the delimita-
tion.

Later the same day an appeal was filed with the Supreme Court (SC) for
a stay on the HC rulings that came in response to five writ petitions chal-
lenging the legality of the EC's gazette notification. Former BNP state
minister MA Mannan, one of the writ petitioners, filed the appeal. His
counsel Nasiruddin Ahmed Asim told reporters that they informed the EC
of the appeal through a fax at 5:06pm. The commission should not
announce the election schedule until its hearing that may be held
Monday, he added. Earlier in the day, the commission withdrew its peti-
tion with the apex court for vacating the HC stay on its notification of the
delineation. - The Daily Star, November 03, 2008.

Jamaat skips EC's war crime hearing

Jamaat opted to stay absent from a hearing in the Election Commission
(EC) Secretaniat, where a host of organisations and individuals submitted
depositions and other documents proving the Islamist party's history of
war crimes including genocide and rape.

The hearing was called by the EC after eleven organisations including
many compnsing families and friends of martyred freedom fighters and
intellectuals, and veteran freedom fighters including sector commanders
had earlier submitted official objections to Jamaat's possible registration
as a parliamentary party. Jamaat's Legal Affairs Secretary Jashim Uddin
Sarkar however submitted an application to the EC seeking a five-day
defermentofthe hearing prior to the beginningofitat 11:30am.

[n the application the Islamist party, that had recently brought some
changes to its constitution to get registered as a legitimate parliamentary
political party, said, "For the sake of maintaining a pre-election congenial
atmosphere we are not attending the hearing,” and demanded immediate
registrationwith the EC. - The Daily Star, November 02, 2008.

Falu's Fake Certificates

The Supreme Court (SC) yesterday summoned 11 doctors and the registrar
of Bangabandhu Sheikh Mujib Medical University (BSMMU) for signing a
“false” medical certificate for detained former BNP lawmaker Mosaddek
Ali Falu thatearned him bail from the High Court (HC).

The Anti-Corruption Commission (ACC) has meanwhile made a move
to appeal to the SC to vacate the bail and stay orders in four cases secured
by Falu by submitting the “false medical report” -The Daily Star, November
02,2008Falu’s Fake Certificates

The Supreme Court (SC) yesterday summoned 11 doctors and the
registrar of Bangabandhu Sheikh Mujib Medical University (BSMMU) for

signing a “false” medical certificate for detained former BNP lawmaker

Mosaddek Ali Falu that earned him bail from the High Court (HC).

The Anti-Corruption Commission (ACC) has meanwhile made a move

to appeal to the SC to vacate the bail and stay orders in four cases secured

by Falu by submitting the “false medical report” -The Daily Star, November

07, 2008.

Dear reader,

You may send us your daily life legal problems inclu-
ding family, financial, land or any other issues.
Legal experts will answer those. Please send your mails,
queries, and opinionsto: LawDesk, The flily Star, 19Karwan
Bazar, Dhaka-1215; telephone: 8124944,8124955, fax 8125155;

-Law Desk.

| email: dslawdesk@yahoo.muk,lawdgsk@ihedailystar.net 2




