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Role of judiciary and lawyers in promoting
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“ALL CITIZENS ARE EQUAL BEFORE LAW AND ARE ENTITLED T0 EQUAL PROTECTION OF LAW”

~Article 27 of the * Constitution of the People’s Kepublic of Bangladesh

rule of law and protecting rights

.

Cumu: BLAIR QC
T is a great honour for me to have
I been invited to speak to you about
the links between our two coun-
tries and the role of lawyers in protect-
ing the rule of law.

There are, of course, many links
between Britain and Bangladesh. We
share history which now goes back over
250 years. And I think it can be persua-
sively argued that these links are now
broader and stronger than ever before.

This strength rests not just upon a
formal relationship at national level but
at an individual level - because of the
ties and friendship between thousands,
indeed hundreds of thousands, of peo-
ple and families in our two countries.
Britain is now home to around half a
million people from Bangladesh who
make a very valued contribution to our
countryin manydifferent fields

These personal links, as well as the
many historical and cultural ties,
explain why, on a whose range of issues,
our two countries co-operate so well.
On climate change, for example, which
could have such a devastating impact
on low-lying countries, the UK has
recently announced £30 million of new
finding to help Bangladesh adapt. And
on development, the UK 1s
Bangladesh's largest bilateral donor -
contributing close to a quarter of a
billion dollars annually as we support
progress on the Millennium
Developmentgoals®.

This, of course, is In our interests as
much as yours. As our Foreign Secretary
David Miliband has put it, 'in a
globalised world, tackling the roots of
poverty and inequality is in everyone's
interests.”

So our relationship is close at a for-
mal Government level and at the indi-
vidual level. It's also, of course, very
close at a judicial level with our two
legal systems sharing many similarities.
And it is one of these similarities [ want
to focus on today - : - the role of the
judiciary and lawyers in the protection
of human rights by promoting in every
way they can the rule of law, and in
ensuring, through their own efforts,
that justice is not denied people just
because their views are unpalatable to
those in power.

The whole area of human rights is
one which can be fraught with confu-
sion. There are those, I know, who sug-
gest that human rights are somehow a
Western construct which have some-
how been foisted reluctantly on the rest
of the world.

This is, in my humble opinion, a
serious misunderstanding of the nature
of human rights, their origins and his-
tory.

That human rights are universal
values is indisputable. Their basis can
be found in all the World's great faiths
and cultures which each protect human
dignity. The ideas of equality, dignity,
respect and justice, for example, are as
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Hossain (on her right). Cherie was in town to work with Sheikh Hasina's legal team.

inherent a part of Islamic belief and
culture as they are of all others.

Anditis important to remember that
the people of Bangladesh were part of
the original 48 signatories to the
Universal Declaration of Human Rights
in 1948 and can take pride in the role
they played in helping shape such an
important and remarkable document.
This Declaration also put the rule of law
at the centre of the battle to protect
human rights.

Asits preamble notes:

“... it is essential, if man is not to be
compelled to have recourse... to rebel-
lion against tyranny and oppression,
that human rights should be protected
by the rule of law.”

For without the rule of law, human
rights are meaningless. There is univer-
sal consensus that for the rule of law to
exist there must be laws which are open,
clear, coherent, prospective and rela-
tively stable; the acts of the legislature
and executive should be governed by
laws with those characteristics; there
must be a separation of powers; the
Courts must be able to uphold the rule
of law; and individuals must have
access to those Courts so that their legal
rights can be enforced.

[ would like to say something then
about the role and characteristics of the
judiciary. I think we take for granted
that judges are meant to uphold the law.
But what is sometimes forgotten, or
ignored, is that the role of the judge is to
uphold the law even in [ would say
particularlyin times of change or crisis.
[ think it is also worth acknowledging
that this role requires bravery, convic-
tion and independence on the part of
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judges. That is all the more so because it
is accepted internationally that in the
threefold distribution of power the
judiciary is conceptually the weakest
and most vulnerable of the arms of
government. It lacks both the power to
make laws and power to tax and dispose
of public funds that is enjoyed by the
legislature, and the executive's power to
determine and implement policy
within that framework of laws with the
entire machinery of the state at its
disposal. Accordingly, its power is
dependent on the respect of the other
two arms of government and the accep-
tance of its decisions by all sectors of
society.

[t is thus important for the
Government and the public to under-
stand the place of the judiciary within a
democratic state. Of course it is
expected of all branches of the State
that they respect the law. But where the
rule of law and human rights are under-
mined, it becomes the judiciary's
responsibility to ensure that the law is
upheld. This means that the judiciary
must guarantee that acts of individuals
are in accordance with the law. But
equally so, it is the judiciary's task to
ensure that the State and its officials act
in accordance with the law. The proper
fulfilment of this task requires a robust
independence on the part of the judi-
ciary. It is for that reason that in all
democracies the ordinarily understood
role of the judiciary is to show above all
else fidelity to the law. As Lord Steyn has
explained, the judiciary has a duty "of
reaching through reasoned debate the
best attainable judgments in accor-
dance with justice and law."" Judges
then are accountable to the law. In order
to properly satisfy that duty judges in
mature constitutional democracies are
set aside as independent arbiters of
human rights and are by their oath of
office expected to avoid any form of
subservience to the other branches of
government.

This independence of spirit is in fact
a settled human rights principle that 'is
addressed to the judiciary itself.” The
principleis encapsulated in Article 14 of
the International Covenant on Civil and
Political Rights a Covenant to which
Bangladesh is a state party which
requires not only that judges should be
competent and independent, but also
that they should be impartial in the
discharge of their duties. Justice Kirby
of the Australian judiciary reflects that
Article 14 “helps to remind judges that
they have no rights, as an elected legisla-
tor may, to pursue an agenda that they
conceive to be in the interests of society.
They are adjudicators. They must
approach the resolution of the parties'
dispute without partiality towards
either side. Nor must they be obedient to
external interest’™. Justice Kirby thus
helps us to understand that judicial
independence Is foundational to and
indispensable for the discharge of the
judicial function in a democracy based
on the rule of law,
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[ may add that the importance of
judicial independence is most pro-
nounced during times of perceived
crisis or national emergency. Rashid J,
in the recent decision of Igbal Hasan
Mahmood,” had cause to issue that
reminder. He rightly commented that in
Bangladesh neither the rule of law, nor
minimum international standards or
humanrights canbe abandoned and/or
sacrificed in the investigation and
prosecution of corruption”.

The learned Judge has highlighted
the guardian role that the judicial
branch of government is expected to
perform in relation to executive deci-
sion-making and the risk of over-reach
in times of perceived emergency. Cases
from a number of jurisdictions have
affirmed a vital role for the courts of
scrutinising and holding accountable
government institutions in times of

distress and national emergency. Two of

the leading cases recently decided in
this regard are worthy of our attention.

In the first, Justice Sandra Day
O'Connor has issued the following
warning in the face of challenges
brought in the US Supreme Court
against the indefinite detention of
detainees at Guantanamo Bay. For a
plurality of the US Supreme Court in
Hamdi, she wrote that:

“[s]triking the proper constitutional
balance here is of great importance [0
the Nation during this period of ongoing
combat ... but it is equally vital that our
calculus not give short thrift to the val-
ues that this country holds dear or to the
privilege that is American citizenship. It
is during our most challenging and
uncertain moments that our Nation's
commitment to due process IS most
severely tested; and it is in those times
that we must preserve our commitment
at home to the principles for which we
fightabroad". (Emphasis added)’

The second case emanates from the
House of Lords. In 2004 the House of
Lords heard a case concerned with the
legality of part of the British
Government's anti- terrorist legisla-
tion. Their Lordships' decision in the A
case'’ made it very clear that a govern-
ment, even when there is an emergency
and a threat to national security, must
act strictly in accordance with the law.
Lord Roger, in the context of the case,
noted that if rights are to be meaningful
then:

“... judges must be intended to do
more than simply rubber-stamp the
decisions taken by ministers and
Parliament” .

That landmark cases are being
decided across the world affirming the
role of the judiciary in times of per-
ceived national crisis is a timely sign of
the importance of judicial review as a
bulwark against executive overreach.

One further point. To carry out their
function the judiciary must be inde-
pendent and impartial not only of
government but of all other interests as
well. Blackstone one of the forefathers
of the English legal tradition cautioned

that “[t/he law will not suppose possibil-
ity of bias in a Judge, who is already
sworn to administer impartial justice,
and whose authority greatly depends
upon that presumption and idea™"' .

This principle of impartiality is
universally accepted and can be found,
for example, enshrined in the
International Covenant on Civil and
Political Rights and the provisions of the
Universal Declaration of Human Rights.
One of the reasons this principle is
accepted by all is because it is essential
to achieve justice insociety.

That the role of the judges in each
case is to provide justice to all those
before them is such an entrenched idea
that we actually refer to them as “Jus-
tices”. Lord Bingham has suggested that
the road map for judges wishing to
achieve justice starts with the judicial
oath, the elements of which he has
explained as follows:

First, the judge must do what he...

holds to be right...... Secondly.... he'

must do right dccording to the laws ... of
the realm. He is not a free agent.., who
can ...give vent to his own whims and
predilections.... Thirdly,... the judge
must act with complete independ-
ence....and ... fourthly, so far as humanly
possible, judges must decide cases with
total objectivity, having no personal
interest beyond that of reaching a just
and legally correct solution...

The independence and impartiality
of the judiciary is so important that an
impression of bias and favour can dis-
qualify a judge from hearing a case.
Famously in the Pinochet case the
House of Lords set aside one of its own
previous decisions because it was
accepted that Lord Hoffman's per-
ceived bias would damage the judi-
ciary's reputation. Perceptions of bias,
whetherjustified or not, can undermine
the trust that individuals have in the
judiciary to hold the State accountable
for violations of their rights. As a former
UN Special Rapporteur on the
Independence of the Judiciary has
stated:

“The concepts of the impartiality and
independence of the judiciary [that are
the hallmarks of the legitimacy of the
judicial function] postulate individual
attributes as well as an institutional
condition Their absence
leads to a denial of justice and makes the
credibility of the judicial process dubi-
ous.”

Additionally, I would stress that it is
of importance to the stability and integ-
rity of the administration of justice that
judges should be free from gratuitous
attacks by unsuccessful or irate litigants
whose only real grievance is that they
have lost their case. And judges should
be free from unjustified attacks or pres-
sure from the other Branches of
Government. That is because, as
Dickson CJC said for the Supreme Court
of Canada “the generally accepted core of
the principle of judicial independence
has been the complete liberty of individ-
ual Judges to hear and decide the cases
that come before them: no outsider - be it
government, pressure group, individual
or even another Judge - should interfere
in fact, or attempt to interfere, with the
way in which a Judge conducts his or her
case and makes his or her decision.”"

I respectfully agree with the com-
ments of the learned Judge. If trust in
the judicial function is eroded, individ-
uals are less likely to resort to the Courts
to seek remedies against the State, thus
easing thesslide into arbitrary rule.

Allow me to conclude by considering
two questions that may, however, legiti-
mately be asked about the role of the
judiciary in upholding the rule of law
and protecting rights. First, why is a
judge in a better position to shape the
law and protect individual rights than
anybody else? Second, what should be
the limits of the judicial function?

With regard to the first question, itis
certainly true that while on a personal
level judges should and hopefully do
have integrity, they would not claim to
have moral superiority to others. As we
have already seen, judges are, or at |least
should be, divorced from direct politi-
cal pressures and be immune from
lobbying by interest groups. Courl
procedure in the common law world
relies heavily on an argument-based
approach to solving disputes and pre-
cedent and the resolution of similar
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problems previously. In that sense
therefore, the judiciary is in the best
position to resolve such disputes
because there is a logical and system-
atic method of reasoning which should
provide stability and clarity as to what
the law requires. This advantaged posi-
tion comes with a responsibility. Whilg
the judiciary might be best placed to
resolve disputes, the resolution of that
dispute in the form of a written judg-
ment must be done publicly, persua-
sively, rigorously and objectively. As
John Rawls, one of the 20th century's
greatest legal philosophers has
explained, a “court’srole is ... to give due
and continuing effect to public reason by
serving as its institutional exemplar.""
While ordinary citizens and legislators
are entitled to vote and debate on the
strength of reasons that are not always
public, the court has only public reason
to rely on. Unlike citizens and legisla-
tors who may be influenced by political
pulls and pushes and lobby groups,
judges must “justify by public reason
why they [decide) as theydo” and “make
their grounds consistent and fit them
into a coherent constitutional view over
the whole range of their decisions.”

In short, and in the famous words of
Alexander Bickel in his commentary on
the United States Supreme Court,
Court is the place for principled judg-

“the -

for the ancient ideal of 'justice'. The
female goddess of justice can be found
in the Egyptian goddess Maat, the Norse
goddess Skadi and of course the epony-
mous Roman goddess, Justitia®. The
long robed women holding the scales
and the sword with her eyes often blind-
folded has represented justice down the
centuries, We find her in the Vatican
painted by Raphael, and in Sienna in the
Palazzo Pubblico in the fresco “The
Virtues of Good Government” by
Ambrogio Lorenzett. The allegorical
masterpiece is deeply moving not least
for the importance that it places on the
law in contributing to a well-governed
and just society. And of course we find
her atop of the Old Bailey in London,
probably the most famous criminal
courtin the world.

Gradually too the idea of justice has
become associated with the judge. As
kings and queens lost their divine right
and as countries lost their kings and
queens, states continued to maintain
an affinity between their secular sys-
tems of government and the sacred
figure of justice. Indeed, as I indicated
earlier, in Europe and the United States,
men and women who sit on the courts,
particularly the higher courts have been
called "Justices”.

I suggest that it is at our peril that we
take our judges or "justices” for
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ment, disciplined by the method of
reason familiar to the discourse of moral
philosophy, and in constitutional adju-
dication, the place only for that, or else
its insulation from the political process
is inexplicable.”""

That brings me to second question:
what should be the limits of the judicial
function? As importantas therole of the
judiciary is in upholding the rule of law
and protecting rights, it is certainly the
case that there are occasions on which
judges should not intervene and mat-
ters must be left to the legislature. In the
A case, which I mentioned earlier, Lord
Bingham elaborated upon the role of
judges and the limits on their powers.
Henoted:

“It is of course true that the judges in
this country are not elected and are not
answerable to Parliament It is also of
course true ... that Parliament, the exec-
utive and the courts have different func-
tions. But the function of independent
judges charged to interpret and apply
the law is universally recognised as a
cardinal feature of the modern demo-
cratic state, a cornerstone of the rule of
law itself.”

Lord Bingham's statement high-

 lights that the Courts in subjecting the

acts of the legislature and executive to
review are not intervening beyond their
lawful remit. They are carrying out the
function that has been delegated to
them in the constitutional settlement.
This conception of the relationship
between the roles of the judiciary and
the legislature in democratic States has
been summed up by Lord Woolf who
commented that he “see/s] the courts
and Parliament as being pariners both
engaged in a common enterprise involv-
ing the upholdingof the rule of law”,

We uphold the rule of law, in my
view, because we aspire in our societies

granted. They are the guardians of the
rule of law, without which our societies
will slide into arbitrariness and despo-
tism. The judiciary and lawyers have a
crucial role to play in ensuring that the
rule of law and fundamental rights are
preserved and protected in all societies.
The rule oflaw cannot of course solve all
of society's problems but as a famous
historian said:

“it remains the most civilised and
least burdensome conception of a State
yettobedevised.”
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