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Plight of persons with disabilities
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Towards effective legal framework
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ERSONS with disabilities are the

most vulnerable and disadvantaged

segment of any society and are
often subjected to discrimination and
negative attitudes and stereotyping. In
Bangladesh, the estimated number of
persons with disabilities is around 140
million people, which constitutes 10% of
its total population.

Most of them are isolated from main-
stream society, stigmatised, mistreated
and marginalised. Most of persons with
disabilities are often deprived of basic
needs including access to health services,
housing, education, employment, and
transportation. Discrimination against
them in voting and other opportunities for
political participation is also common
phenomenon in Bangladesh.

Widespread discrimination against
persons with disabilities and their exclu-
sion from mainstream society leads to
considerable economic hardship and loss
of their productive capacity. In fact, many
of them are the poorest of the poor with
disabilites are the most vulnerable and
disadvantaged segment of any society and
are often subjected to discrimination and
negative attitudes and stereotyping. In
Bangladesh, the estimated number of
persons with disabilities is around 140
million people, which constitutes 10% of
its total population.

Most of them are isolated from main-
stream society, stigmatised, mistreated
and marginalised. Most of persons with
disabilities are often deprived of basic
needs including access to health services,
housing, education, employment, and
transportation.

Discrimination against them in voting
and other opportunities for political par-
ticipation is also common phenomenon in
Bangladesh. Widespread discrimination
against persons with disabilities and their
exclusion from mainstream society leads
to considerable economic hardship and
loss of their productive capacity. In fact,
many of them are the poorestofthe poor.

There are two main approaches regard-
ing treatment of persons with disabilities-
welfare approach and buman rights
approach. Traditional notion of the welfare
approach, which is based upon medical
model, looks at disability as a medical
condition which can be solved through the
treatment and social welfare measures.
The welfare approach follows a difference
or separate-treatment approach, provid-
ing for the different needs of disabled
persons in segregated settings, such as
special schools and accommodation.

Main assumption behind such
approach is that rather than making main-
stream institutions accessible, the needs of
disabled persons are better served in sepa-
rate facilities that can be constructed to
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meet very specialised needs. According to
this approach, the exclusion of persons

with disabilities is not seen as discrimina-
tory, but as a natural outcome of their
medical limitations.

But over the last two decades, the
human rights model emerged as pre-
dominant approach to re-place the welfare
model of disability. According to the
human rights model, disability itself is a
social construct. Accordingly, it is the
disabling environment,
others as well as institutional structures
that need to be changed, not the person'’s
disability.

This model recognises the inherent
equalities of all people, regardless of dis-
abilities or differences. Social exclusion is
not to be seen as an inevitable conse-
quence of disability rather it is a result of
discriminatory attitude and a history of
exclusion from institutions that have failed
to adapt to the needs of persons with dis-
ability. The human rights based approach
places specific obligations on the part of
the government to remove social barriers
that prevent or hamper the full integration
of people with disabilities into society in
order to ensure that they are accorded
rights and opportunities as any other
member of society.

The right-based approach has two
elements: firstly, it implies conferring
disabled people with the enforceable
rights to protection against direct and
indirect forms of discrimination. Secondly,
positive action programmes should be
designed to rectify the historical subordi-
nation of disabled people to their able-
bodied environment.

Humn AN monitor

o B R G . TN S A s S WS —

Improving safety at workplace: Role of 'participation committee’

However, there is no specific provision to set

the attitudes of

Human rights based approach can be
very powerful tool for legal protection of
persons with disabilities. Human rights
approach to address the problems of dis-
abilities can confer the following advan-
tages:

Firstly, it can afford greater level of
protection to the disabled persons;

Secondly, human rights approach offers
a better understanding of structural issues
underpinning the problem of disability;

Thirdly, a human rights based approach
can inform and guide the policies and laws
ondisability.

The movement of disability rights got
concrete shape when the UN Convention
on the Rights of Persons with Disabilities
was adopted in 2006. The Convention was
adopted in view of the fact that existing
standards and mechanisms failed to pro-
vide adequate protection to the specific
cases of persons with disabilities. This
Convention is the first global binding
treaty to comprehensively address the
rights of persons with disabilities. The
Convention outlines the civil, cultural,
political, social and economic rights of
persons with disabilities.

In essence, it elaborates in considerable
detail the rights of persons with disabilities
underinternational law and sets outa code
of implementation for governments. The
Convention spans a wide range of real-life
issues including accessibility, personal
mobility, health, education, employment,
rehabilitation and participation in political
life, equality, and non-discrimination. The
Convention represents a 'paradigm shift
away from the medical model of disability,
to human rights model, which views per-

sons with disability as rights holders and
respective members of our societies, There
are several recurring themes throughout
the Convention. First theme is inclusive-
ness in the community, which is a central
element. Asecond theme, closely related to
the first, is bringing about a change in
attitudes and getting rid of stereotyping. A
third theme is accessibility which includes
physical accessibility to buildings, as well
as accessibility in other ways, and provid-
ing accessible information and communi-
cation technologies.

In Bangladesh, the Disability Welfare
Act, 2001 remains main legal framework for
ensuring well-being of the persons with
disabilities. However, the Act has major
deficiencies in terms of lack of account-
ability, lack of adequate representation of
persons with disabilities or their self-
organisations in the Committees, immu-
nity from suit, scope of authorities to exer-
cise arbitrary and undue power, and lack of
permanent institutional mechanism. The
Act clearly takes welfare-based approach
and does not recognise the rights of per-
sons with disabilities. While there is no
point debating that the government has
responsibility to ensure welfare of the
persons with disabilities, rights-based
approach should be figured prominently
in the legal framework considering the
evolving jurisprudence and international
standards.

According to the Act, the National
Coordination Committee appears to be
focal point of action for welfare measures
for persons with disabilities. The National
Coordination Committee lacks an appro-
priate mechanism of accountability, as it is
not responsible to any body for its activi-
ties. Tenure of the members of the
Committee nominated from NGOs
depends upon the sweet will of the govern-
ment as the Government can relieve or
terminate such membership anytime. The
District Committees are required to submit
annual reports to the Executive
Committee, but the Executive Committee
is not required to submit Reports to any
body, nor is the National Committee
required to submit its report anywhere.
There is no provision in this Act, which
provides for accountability for non-
implementation of any scheme or step
taken or not taken by any Ministry, any
Committee, or any body authorised under
the Act to deal with disabilityissues.

Lack of accountability-mechanism
renders these Committees largely ineffec-
tive. Moreover, the constitution of the
Committees is too bureaucratic and cum-
bersome to work on aregular and consistent
basis. The involvement and participation by
the non-governmental actors such as self-
help organisations of persons with disabili-
ties is too narrow under the present Act.

The Act contains a clinical model of
disability, which tends to be rigid. It does
not provide any scope for further elabora-
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tion and there is real fear that it will fail to
keep pace with the rapid development of
medical and other sciences. But the
Convention carefully avoids a clinical
definition. Rather it adopts social model of
definition, which views disability as a
social construct dependent upon the
environment inwhich it arises.

Ensuring well-being and protection of
rights of persons with disabilities hinges on
not only the government, but also private
sector and NGOs. In the era of economic
liberalisation and privatisation, the private
sector has emerged as biggest employer
and service provider. Unfortunately, the
present statute does not address the issue
of obligations of private sector in clear
terms. The obligations of the private sector
in terms of rights and well-being of dis-
abled persons should be made much more
clear and specific.

The present statute does not contain
elaborate provisions on offences and
punishment for discriminatory practices
towards persons with disabilities. But
there should be clear provision on how
the government employees and private
actors can be made more responsible for
non-compliance with the law. On the one
hand, giving them total immunity as in
the present Act results in negation of the
very rights for which the Act was
designed.

On the other hand, caution should be
taken so that the government depart-
ments are not flooded with new types of
vexatious cases. The Act does not provide
for action against those violating or abus-
ing the rights of persons with disabilities.
The Act should more clearly set how and
to what extent the violators of the rights of
the disabled, whether private citizens or
government employees, should be made
accountable.

The present statute is rendered almost
inoperative for the simple reason that the
government has notyet framed the Rules. In
absence of detailed rules, different commit-
tees formed have become ineffective.

The above analysis of Act reveals that
the Disability Welfare Act, 2001 is not
consistent with standards set out by the
Convention and other international
instruments on disability rights. A new
enactment with a set of bill of rights and
new organisational structure is impera-
tive for building a comprehensive right-
based legal framework. It should be men-
tioned that Bangladesh ratified thc UN
Convention on Rights of Persons with
Disabilities on 30 November, 2007.
Therefore, Bangladesh is under interna-
tional legal obligation to enact new legis-
lation to give effect to the Convention and
for bringing disability law in conformity
with international standards set outin the
Convention.

The writer is Associate Professor, Depl. of Law, University of
Chittagong.

US: Should not resme 4
lethal injections '

Supreme Court Decision Not
a Green Light for Executions |

t
The United States should not resume execution by lethal injection,

despite a US Supreme Court decision that upheld its constitutionaliry, |
Human Rights Watch said today.

In Baze v. Rees, the US Supreme Court ruled on April 16, 2008 lhaI
lethal injection as practiced by the state of Kentucky does not violate the
US Constitution's prohibition on cruel and unusual punishments. But in
an opinion for three members of the court, Chief Justice John Roberts |
cautioned that if there is a “feasible, readily implemented” alternative to '
lethal injection that “in fact significantly reduce(s] a substantial risk of |
severe pain,” a state's refusal to adopt such procedures may result in
cruel and unusual punishment.

“This is not a green light for executions in Kentucky or any of the 36
lethal injection states,” said David Fathi, US Program director at Human l
Rights Watch. “States that execute prisoners have an obligation under |
human rights law to do it as humanely as possible, and the lethal iu]ec-
tion protocol fails that test.” t

In a 2006 report, Human Rights Watch found that death penalty mlu
had paid little or no heed to the risk that lethal injection may cause
unnecessary pain and suffering. In fact, lethal injection poses a signifi-
cant risk that the condemned prisoner will suffer excruciating pain, yet
be unable to move or cry out because of a paralytic drug that is adminis- | &
tered as part of the execution protocol. '

“The combination of drugs used in lethal injections is not even i
approved for velerinary use in many states,” said Sarah Tofte, a Human
RightsWatch researcher and co-author of the report. “The US takes more; I
care in euthanizing dogs and cats than in putting a human being to
death.”

Human Rights Watch filed an amicus curiae (friend of the court) brief
in Baze, arguing that both the US Constitution and international law-—
require death penalty jurisdictions to make every effort to minimize ||
pain and suffering in the execution process. W #

On April 9, Kentucky released a heavily redacted version of its lethal
injection protocol, which was previously not available to the public. The

16-page protocol offers no guarantee that the lethal chemicals will work ”

properly or that the condemned prisoner will not suffer excruciati
pain. Forexample: ﬂﬂil
Ifit appears to the warden that the prisoner is not unconscious withi '
60 seconds after delivery of the first drug, sodium thiopental, the warde
is to order a second administration of the drug from a backup in m_h:‘,!
nous line“Itis unclearhowprison wardens, who are not required
medical training, will reliably determine whether the prisoner is uncon- |
scious. It is also unclear how the warden will safeguard the semnd__
administration of the drug from the problems that occurred in the first /!
administration. . {
If the prisoner is still alive 10 minutes after all three drugs have been
administered, the warden is to order that a second round of drugs be !;
given. The protocol adds, “this process shall continue until death has
occurred.” The prospect of a prisoner being alive 10 minutes or longer |
after the lethal chemicals have been administered raises serious con- I
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cerns that the prisoner may suffer prolonged and excruciating pain.

Methods of execution in the United States have come under
increased scrutiny in recent months. In February 2008, the Nebraska
Supreme Court ruled that electrocution, the sole method of execution '
used in that state, violates the Nebraska constitution. “Condemned
prisoners must not be tortured to death, regardless of their crimes,” the |
Nebraska court said. \

Human Rights Watch urged the US to continue the moratorium on ' ¥
executions that has been in place since the US Supreme Court agreed in i
September 2007 to hear the Baze case.

“The existing stay on executions shows the US can live without the |
death penalty,” Fathi said.

|

Source: Human Rights Walch.
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BIKASH KUMAR BASAK

ANY countries around the world

have laws that require an employer
to set up safety committees com-
prising workers and employer's representa-
tives who meet together, and discuss and
resolve health and safety concerns at the work-
place. There is no universal model for describ-
ing the activities of this committee, but the
following list provides a common set of activi-
ties:

1) responds to worker concerns;

2) initiates actiononthe hazardsitrecognizes;

3) educates the workers in health and safety;

4) works with worker representatives who are
representing workers who have health and
safety concerns.

In Bangladesh, the inspectors under the
Ministry of Labour and Employment are the
sole government body to implement the
Occupational Safety and Health(OSH) provi-
sions in different workplaces throughout the
country as per the Bangladesh Labour Act,
2006, However, itis shocking to know that there
are only twenty inspectors to enforce the laws
throughout the whole county (the total figure
of the inspectors is in fact 80). It is obviously
quite impossible for these twenty inspectors to
inspect even a small fraction of the most haz-
ardous factories in Bangladesh.

The new Bangladesh Labour Act, 2006
includes a provision for the establishment of
the “National Council for Industrial Health and
Safety”(section 323 of the Bangladesh Labour
Act, 2006) for monitoring and developing
policy on the OSH issues. The council is a tri-
partite body involving the government,
employers and employees. It is headed by the
honourable Minister from the Ministry of
fabour and Employment.

up an OSH committee at workplace level. Yet,
the implementation of occupational safety and
health provisions at workplace level can be
conducted by what is known as the 'Participa-
tion Committee'. Section 205 of the
Bangladesh Labour Act, 2006 lays out the struc-
ture of the participation committee and sec-
tion 206 specifies its different functions, one of
which is the improvement of OSH. So, until
new legislation is enacted setting up OSH
committees, the participation committee can
serve the purpose at different workplaces of
Bangladesh ofimproving the OSH conditions.
Structure of the Participation Committee:
Each employer of an establishment in which
fifty or more workers are employed is under a
legal obligation to constitute a Participation
Committee for his workplace (section 205 (1) of
the Bangladesh Labour Act, 2006).

The Committee will be formed by-

« the representative of the workers

o therepresentative of the employers.

The number of representatives of the work-
ers shall not be less than the number ofsrepre-
sentatives of the employers. The representative
of the workers will be nominated by the trade
unions in the establishment but if there is no
such trade union in the establishment, the
representative of the workers shall be chosen
from amongst the workers engaged on that
particular establishment in a prescribed man-
ner (the type of manner will be defined in the
rules though still it has not come in force). In
addition, if there is a collective bargaining
agent in the establishment, it can also nomi-
nate representatives to the committee. In such
acase, the number of the representatives nomi-
nated by the collective bargaining agent will be
one more than the total number of representa-
tives nominated by the other trade unions.

Further more, similar type of participation
committee may also be formed for a unit
within a larger organization where at least fifty
workers work as “Unit Participation
Committee”.

Functions of the Participation Committee:

The Law states that functions of the participa-

tion committee shall be to inculcate and

develop sense of belonging and workers com-
mitmentand in particular-

(1) to endeavour to promote mutual trust,
understanding and co-operation between
the employer and the workers;

(ii) to ensure application oflabour laws;

(iii)to foster a sense of discipline and to
improve and maintain safety, occupational
health and working condition;

(iv)to encourage vocational training, workers'
education and family welfare training;

(v) to adopt measures for improvement of
welfare services for the workers and their
families;

(vi) to fulfil production target, improve produc-
tivity, reduce production cost and wastes
and raise quality of products,

As per section 208 of the Bangladesh Labour
Act, 2006 the employer and the registered trade
union shall take necessary action to imple-
ment the specific recommendations of the
participation committee within the period
defined by the committee. Where there are any
difficulties in implementing those recommen-
dations the employer or the trade union shall
inform the committee and make every effort to
implement them as early as possible.

Recommendations: As in Bangladesh we don't

have the provision to constitute an OSH com-

mittee at workplace; we can shift some major
obligations relating to occupational health and
safety on the participation committee which is
required to be formed under the current provi-

sion of the Bangladesh Labour Act, 2006.

The objective of the participation commit-
tee should aim to foster cooperation and con-
sultation between management and workers
in identifying, evaluating and controlling
hazards at workplaces. It is also an effective
channel of communication to exchange ideas
to solve problems relating to occupational
safety and health. Feedback from workers will
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greatly assist employers to promote and pro-

vide a safe and healthy work environment.

For the better performance, the participa-
tion committee, with regards to OSH issues,
caninclude the following tasks inits agenda:

« The committee will be responsible for the
health and safety of the workers and must
function in close cooperation with the union.
The committee should keep members

!

implemented in the workplace.

« An effective participation committee may
improve the morale of workers, particularly y 1
when workers see positive changes achieved ™ |
through the efforts of the committee. 1 |

o Another function of a participation commit-
tee will be to come to agreement on health '
and safetypolicyand its implementation. “

e The committee should circulate all the writ- |
ten notices of all meetings, with agendas té " l
all of its members in advance as well as send
written reports to workers who have raised 'I -
concerns. l

o The participation committee should take
effective steps to establish procedures for .
reviewing reports of all safety incidents,
including injury accidents, illness and!l ;
deaths so that recommendations can be |
made in further for appropriate correctiv H -' !
action to preventrecurrence, ' -

« The committee should keep under review the * '
measures taken to ensure the safety and || [
health of workers at the workplace.

« The committee should investigate any mat- i St
ters at the workplace that is considered not i |
safe or a risk to health and which has been -
broughtto the attention of the employer. “

Finally, it is very interesting that if the ™

employer does not constitute such a participa- “

tion committee in his workplace, thenitcanbe
taken as a breach of the provisions of law
according to section 307 of the Banglldaﬂlu

Labour Act, 2006 and can result in 1000 (one

thousand) taka fine or up to three munlh!”

imprisonmentor both. “
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The writer is Programme Officer, Bangladesh Occupational Safely. ;,
Health and Environment (OSHE) Foundation. v
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