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crimes against humanity and war crimes

DR. M. SHAH ALAM

G ENOCIDE, crimes against
humanityand war crimes are the
most heinous crimes under
international law as well as under spe-
cific natonal laws of many countries.
Since the end of the Second World War
and the establishment of the United
Nations, many international tribunals,
especially formed for the purpose, have
prosecuted, convicted and punished the
perpetrators of these crimes, committed
in different parts of the world. Many
national courts have also tried them
either applying international law or
national law, or both. Such trials are still
taking place.

Elements of these crimes have been
elaborately defined and described in
many international instruments includ-
ing the Convention on the Prevention
and Punishment of the Crime of
Genocide 1948, statutes of the
Nuremberg and Tokyo tribunals 1946,
Geneva conventions on laws and cus-
toms of war 1949, statutes of interna-
tional criminal tribunals on the crimes
committed in former Yugoslavia and
Rwanda 1993-94 and the Statute of the
International Criminal Court 1998.
Amongst the national enacunents, the
International Crimes (Tribunals) Act
1973 of Bangladesh stands prominent.
Besides international tribunals, the
perpetrators of these crimes as hostis
humanis generis (enemies of mankind),
irrespective of their nationality and the
place of commission of the cnmes, are
also triable by any legally formed domes-
tic court anywhere in the world under
universal jurisdiction.

Provisions for punishment of these
crimes form the core of international
criminal law, substantial part of which is
now strongly entrenched in the Statute
of the International Criminal Court
Mankind's endeavour and drive to fight
and prosecute the crimes are part of its
collective efforts to establish interna-
tonal rule of law as well as rule of law in
individual countries. It is, therefore, the
obligation of both international and
national communities to bring the per-
petrators of these heinous crimes to
justice.

There are overwhelmingly strong
evidences that the above crimes were
committed by Pakistani regular and
auxiliary forces during the Bangladesh
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“ALL CITIZENS ARE EQUAL BEFORE LAW AND ARE ENTITLED TO EQUAL PROTECTION OF LAW” -Articte 27 ofme Constitution of the People’s Republic of Bangladesh

War of Liberation in 1971 (anti-liberation
forces call it civil war which, however, in
no way diminishes the criminal liability of
the perpetrators). In terms of number of
people killed (about three million),
women raped (two hundred thousand)
and persons forced to flee their homes to
turn refugees (ten million took shelter in
India), the above crimes undoubtedly

rank first after Nazi holocaust during the
Second World War, followed by genocide

committed by Khemr Rouge regime of Pol
Pot in mid-seventies in Cambodia, brutal
elimination ofaboutone million Hutus by
the Tutsis in Rwanda in the late eighties
and the ethnic cleansing of the Muslims
by the Serbs in Bosnia in the early nineties
of the last century. While these latter
crimes have been prosecuted, or are
being prosecuted, it is preposterous that
the crimes committed in Bangladesh
during 1971 have remained to date with
Impunity.

[t is not only the failure of independ-
ent Bangladesh after 1971, but also the
international community in the body of
the United Nations that it could not

- B = AP - -

secure the trial of the perpetrators of
those crimes. International and regional
politics, and after the tragic killings of
1975, national politics, posed impedi-
ments for the trials. However, prosecu-
tion of crimes is never time-barred. On
going trials in Cambodia and Chile, and
trials of the accused of atrocities in the
Second World War long after their com-

mission, are glaring examples.
Recently (December 19, 2007) the

former Army Chief of the Military
Dictatorship of Argentina (1976-83)
Christiano Nicolaides along with others
has been sentenced by a domestic court
to twenty-five years of imprisonment for
atrocities committed during its regime.
More recently, an Italian court issued
arrest warrant on a number of former
military leaders of some Latin American
countries who allegedly committed
atrocities against many innocents,
amongst them Italian nationals, during
their dictatorial regimes in the late sev-
enties and eighties.

Astonishing thing about the crimes
committed in Bangladesh in 1971 is that
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they mostly remained beyond the
knowledge of the international commu-
nity, which could never imagine the full
scale and dimension of the crimes com-
mitted. At a seminar in Wellington in
April, 2004, on a personal query during
one of the recesses, Justice Blade, a judge
of the International Criminal Court, told
me that he had little knowledge of 1971

genocide in Bangladesh. To my great
surprise he added that his daughter who

was doing higher research on genocide,
he believed, also did not possess suffi-
cient information about the genocide in
Bangladesh of the scale and dimension
thatl narrated to him.

This is mainly attributable to the
position taken at that time by the United
States in relation to the events in erst-
while Pakistan, and the political, diplo-
matic and media camouflage they cre-
ated around them. They projected the
happenings as civil war and hence inter-
nal affairs of Pakistan in the context of
India-Pakistan rivalry where India lent
strong support to the Liberation War of
Bangladesh, and ultimately leading to

India-Pakistan war, out of which
emerged independent Bangladesh.

Later, India's cautious diplomacy and
eagerness to ease tensions with Pakistan,
Simla Agreement and Bangladesh's
inability to overcome India's approach
towards the issue, accompanied by ever
imposing US policy and politics, obfus-
cated the situations to prevent the
crimes in Bangladesh from being
exposed to international community in
their true colour and dimension.
International community could little be
mobilized for trial of these crimes. This
also impacted the national efforts for the
trial. This is unprecedented that while
the Liberation War itself drew sufficient
attention and formidable support from
international community, crimes com-
mitted by occupation forces remained
largely unaccounted.

Notwithstanding the above, the
newly born State of Bangladesh took
some concrete steps (o prosecute the
perpetrators of the crimes. The
Bangladesh Collaborators (Special
Tribunals) Order 1972 was proclaimed to
prosecute those who collaborated with
Pakistani occupying forces to perpetrate
atrocities. Many were prosecuted, con-
victed and sentenced to imprisonment.

The Bangladesh Parliament adopted
the International Crimes (Tribunals) Act
in 1973. This was preceded by the adop-
tion of the First Amendment to the
Constitution of Bangladesh, which
purported to clear the way for the prose-
cution of the perpetrators of genocide,
crimes against humanity and war crimes
by stipulating that provisions of funda-
mental rights in the Constitution may
notbe used fortheirprotection.

However, these moves were visibly
obviated by India's stand on the possible
trial of Pakistani war criminals as well as
by internal and external political devel-
opment. Political change-over in 1975
completely stopped whatever remained
of the moves to prosecute, or even undid
what the pre-August 1975 government
did to punish the criminals.

After August 1975, anti-liberation
forces again surfaced in national politics,
and even shared power with BNP, the
party which played the decisive role in
rehabilitating them. Politics by then had
undergone so much metamorphosis that
even Awami League, the party leading the
Liberation War and the main victim of
1975 change-over, which returned to
power for five years in 1996, could not or
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did not effectively pursue the issue of the
trials, International concern and mobili-
zation seemed to have been buried by
national non-action.

Nonetheless, social hatred for the
criminals and demand for their trial
within Bangladesh remained and lay
dormant, with occasional outbursts and
clamours for trial, movement spear-
headed by a martyr's mother Jahanara
Imam being prominent amongst them.
Different social groups especially free-
dom fighters raised the issue of the trials.
Many research and pro-liberation activist
organizations were established to con-
duct intensive investigation to find the
actual dimension of the massacre, which
made the demand for trial stronger.

There have also been studies and
research abroad especially initiated by
Bangladeshi expatriates. On December
9, 2007, a seminar on 1971 genocide in
Bangladesh was held in the Department
of Holocaust and Genocide Studies of
the University of Keane at New Jersy. It
was announced at the seminar that a full
course on Bangladesh genocide at
Masters level would be offered at the
Department.

Socio-political forces for the trial long
suppressed in different ways have been
burning inside and longed for a vent to
their pent-up feelings. Overwhelmingly
seditious comments recently made by
some publicly identified collaborators
worked as catalyst for the people at large
and many organizations to mobilize,
organize and appeal to the incumbent
non-party (and non-political) govern-
mentto take the initiative for the trials.

Itis very encouraging that the people
of different and even opposing political
shades have got together to demand the
trials of the perpetrators of genocide and
war crimes. There are valid reasons to
believe that the forces demanding the
trials have great potentials to multiply
and intensify. That which was difficult in
a situation of party politics is proving
easier now. This is expected to continue
even after the return of party politics.

National demand for trial rising and
any government convinced of such
demand and willing to respond positively,
there is no dearth oflaws and evidences to
prosecute the accused. Trial is necessary
forthe rule oflaw, and to relieve the nation
of a moral and legal burden of non-trial
which increasingly hangs heavy on the
nation. With this burden the nation has
advanced little; with this burden the

nation will advance little.

The most effective way for the trial
would be to commission and invoke the
1973 International Crimes Act. The
tribunals established under the Act
would be capable of easily addressing
the procedural hazards of criminal
litigation to facilitate expeditious justice.
In fact, First Amendment and the 1973
Act cleared the way for thart.
Alternatively, the government willing or
the people compelling the government
to so will, it is possible to seek UN assis-
tance to establish an international tribu-
nal for the trial under international law,
as it has been nowdone in Cambodia.

In invoking the 1973 Act and setting
up tribunals, or in seeking UN assistance
to establish an international tribunal,
the government role is supreme and
would be most effective. However, it is
not impossible to set the mechanism of
prosecution into operation by private
initiative by way of instituting murder
cases against individual or group killers,
or by invoking universal jurisdiction of
the existing domestic courts for the
prosecution of international crimes.

The government can form a special
investigation commission to elicit com-
plaints and evidences of crimes to pre-
pare for the prosecution. Facts and
evidences being clearly on record, law
and procedure would never be lacking to
provide justice. There may be practical
difficulties in apprehending the accused
living outside the territory of
Bangladesh, but there are many who are
living inside.

There is no use now blaming one
another for the past lapses in the ques-
tion of the trial, which might have
resulted from various political con-

straints and compulsions. The lapses
need to be rectified. There is a great need
for networking and coordination,
accompanied by more research and
Investigation, amongst various national
and international groups who are mobi-
lizing all possible forces to intensify the
demands for trial. Recent moves by the
sector commanders of the Liberation
War are indeed encouraging for the
nation. These efforts ought to continue
until a government, present or future,
undertakes appropriate steps for the
trial. The trial shall have to take place,
today or tomorrow.

The wniter s Professor, Faculty of Law, University of
Chittagong

Human Rights Situation in Bangladesh, 2007

T least 86 journalists were killed around the
world in 2007. The figure has risen steadily
since 2002 - from 25 to 86 (+ 244%) - and is
the highest since 1994, when 103 journalists were
killed, nearly half of them in the Rwanda genocide,

about 20 in Algeria's civil war and a dozen in the
formerYugoslavia.

More than half those killed
in 2007 died in Iraq

Response of Reporters Without Borders,”No coun-
try has ever seen more journalists killed than Iraq,
with atleast 207 media workers dying there since the
March 2003 US invasion - more than in the Vietnam
War, the fighting in ex-Yugoslavia, the massacres in
Algeria or the Rwanda genocide. "The Iragi and US
authorities - themselves guilty of serious violence
against journalists - must take firm steps to end
these attacks. Iraqi journalists are deliberately
targeted by armed groups and are not simply the
victims of stray bullets. The Iraqi government can-
not immediately stop the violence but it can send a
strong signal to the killers by doing all it can to seek
them out and punish them.

At least two journalists

arrested each day in 2007

135 journalists were in prison around the world on 1
January 2008 and the figure has hardly shrunk for
several years. Those freed are immediately replaced
by new journalist prisoners. At least 887 were
arrested in 2007, mostly in Pakistan (195), Cuba (55)
and Iran (54). "About 30 governments continue to
imprison journalists they dislike and rulers who
belong to a past era still see this as the only answer to
media criticism. We call for the immediate release of
the 135 journalists in prison around the world.
"Kidnappings of journalists also increased in 2007
and became very common in Iraq and Afghanistan,
where several victims were executed by their cap-
tors. Governments must fight these crimes by trying
those responsible.” China (with 33 in jail) and Cuba
(24) have been the world's two biggest prisons for
journalists over the past four years. Their govern-
ments free one every now and then, at the end of
their sentences, but others replace them immedi-

ately.

Imprisonment is not the only way to gag a jour-
nalistand at least 67 media workers were kidnapped
in 15 countries in 2007. The worst place to be was
still Iraq, where 25 were seized. Ten were executed
by their kidnappers. In Afghanistan, two assistants
of Italian journalist Daniele Mastrogiacomo, who
was kidnapped in March, were killed by their cap-
tors. Five journalists were kidnapped in Pakistan,
some by security forces, but were later freed
unharmed.

More than 2,600 websites

and blogs shut down

The governments of China, Burma and Syria are
trying to turn the Internet into an Intranet - a net-
work limited to traffic inside the country between
people authorised to participate. At least 2,676
websites were shut down or suspended around the
world in 2007, most of them discussion forums,

The fiercest censorship was in China before and
during the 17th Communist Party congress when
about 2,500 websites, blogs and forums were closed
in the space of a few weeks. Syria also blocked access
to more than 100 sites and online services at the end
of 2007, including the social networking site
Facebook, Hotmail and the telephone service Skype,
all of them accused by the government of being
infiltrated by the Israeli secret police.

During the October 2007 demonstrations by
Buddhist monks in Burma, the country's military
rulers tried to block the flow of news being e-mailed
out of the country by cutting off Internet access.
Censorship ranged from anti-government sites to
all means of communication, including film cam-
eras, ordinary cameras and mobile phones.

Response of Reporters Without Borders, "Some
countries censor the Internet as much as they do the
traditional media and China is the world champion
here. Its cyber-police have been very active before
every major political occasion, notably in the
months before the 2007 Communist Party congress
when about 2,500 websites and blogs, many of them
political, were blocked."

Source: Reporters Without Borders

INCE 1 Januaryto 31 December 2007, a

reported number of 184 people have

allegedly been extra-judicially killed
bylawenforcementagencies.

Breakdown of Extra-judicial
Killings by Agency

Of the 184 people killed by law enforcement
personnel, as recorded, Rapid Action
Battalion (RAB) killed 94 people, the police
killed 64 people, RAB and police acting
together killed 3, the “Joint Forces” killed 7,
the Army killed 7, the Navy killed 3, the Jail
Police killed 1 person, Coast Guards killed 1
person, Forest Guards killed 1 person,
Bangladesh Rifles killed 1 and the
Department of Narcotics Control Officers
killed 2 persons.

Circumstances of the deaths

Of the 184 people extra-judicially killed, it
was reported that 130 people were killed in
so-called “crossfire”/encounter/ gun-
fight/shootout , 30 people were tortured to
death, 13 were shot dead in circumstances
other than “crossfire”/encounter/gun
fight/shootout and there were 11 deaths in
other circumstances the details of which are
given below.

[t was reported that RAB killed 90 people
in “crossfire”/encounter/gunfight/shootout.
2 persons were tortured to death while 2
other men, arrested by RAB, later died in
hospital.

35 people were killed by police in
“crossfire”/encounter/gunfights/shootout.
They tortured 14 people to death. The police
kicked 1 elderly man causing him to fall, hit
his head and die. The police shot dead 11
people in circumstances, other than
“crossfire”/ encounter/ gunfights/ shootout.
1 person died in police custody and 2 men
who had been arrested by the police later
died in hospital. RAB and the police acting
together killed 3 people in “crossfire” /en-
counter/gunfight/shootout. Army allegedly
tortured 5 people to death. 1 person died
while reportedly trvine to escape from an

Army van. 1 man who had been arrested by
the Army later died in hospital.

It has been reported that the Navy tor-
tured 3 people to death.

The “Joint Forces" allegedly killed 1 per-
son in “crossfire” "/encounter/ gun-
fight/shootout. They allegedly tortured 3
people to death. 1 person who had been
arrested by the “Joint Forces” later died in
hospital. 1 person in “Joint Forces” custody
reportedly jumped off a six-storey building
and died. 1 person who was arrested by the
“Joint Forces” died ina police station.

It was reported that the Department of
Narcotics Control tortured 2 men to death
and that the Jail Police tortured 1 man to
death. The Coast Guard killed 1 person in
“crossfire” "/encounter/gunfight/shootout.
The Forest Guard gunned down 1 man and
Bangladesh Rifles (BDR) shot dead another
person in circumstances, other than
“crossfire”/ encounter/ gunfights/ shootout.

Other characteristics

of the victims

3 people extra-judicially killed were farmers, 1
was a businessmen, 1 a police informer, 2
were bus drivers, 1 a truck supervisor,l an
ethnic minority leader, 1 was a female gar-
ments worker, 1 was a housewife, 1 a freedom
fighter, 1 was an adolescenttea-stall boy, 1 was
an elderlyman, 1 was assumed to be ajute mill
worker, 1 a rickshaw puller, 1 fruit vendor, 1
fisherman, 1 a contractor of the Department
of Roads and Highways, 1 was an unidentified
young man and 1 was a person whose profes-
sion was unknown.

Of those 184 who were extra judicially
killed, some were affiliated with alleged gang-
ster/dacoit groups: Among them 3 people
were from Gangchil Bahini, 1 from Masim
Bahini, 1 from Haji Bahini, 1from Salam
Bahini, 1 person was from Matin Bahini, 1
from Panna Bahini and 1 person was from
Lalchand Bahini,1 from Kamal Bahini and
another | was from the Nur Bahini.

It was alleged that 2 people were arms
ermunoalore R were arms realare 1 a oninrin.
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ner, 3 were muggers, 1 was a gambler, la
timbersmuggler, 1 a thief, 2 people were drug
peddlers,1 was a liquor trader, 2 were under
trial prisoner, 1 was a prisoner,1 person was
reported as an ‘extremist’, 1 was an alleged
extortionist, lan alleged Islamic militant, 23
were dacoits and 34 people were alleged to be
criminals but there was no information
available to Odhikar about the nature of their
alleged crimes. .

Torture

Allegations of torture continued to dominate
the concerns regarding the violations of
human rights. At least 44 people have been
reportedly tortured by the law enforcement
agencies in 2007, Suspects were picked up by
the law enforcement agencies, detained, and
tortured while theywere in the custody of the
law enforcement agencies. Another kind of
torture hannened when peonle were raken

into remand in order to extract evidence to
be used against them or others allegedly
accused for corruption or crime. On many
occasions they were tortured into giving
confessional statements . Some were even
threatened with death by “crossfire”,

Deathin jail

Between 01 January and 31 December 2007 it
was reported that a total of 87 people died in
jail custody; among them one 10 year old boy
was found killed in the Juvenile
Development Centre with his throat slit and
another one reportedly died in a clash
between prisoners. The cause of death of 4
persons was unknown and another 4 per-
son's deaths were reported as unnatural

deaths A further 77 prisoners tepomdh'
died duetoillness. 4

Source: Odhikar
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