National Human Rights Commission
sees the light of the day

SULTANA RAZIA

HIS year before the Human
Rights Day the council of
advisers approved the
National Human Rights Commission
Ordinance 2007. The cabinet
approved the ordinance to set up the
long-awaited National Human Rights
Commission (NHRC), which will
work like mﬂomﬂ human rights
watchdog. This NHRC was in the top
priority of the successive political
govemments for long, to ensure that
any rights violator is brought to jus-
]ljll:e. This NHRC cl.an inw.-;tigu:c
uman rights violations but is
i.-rn;:u.w.-v::m:fJl ) only settle issues or
refer them to the court. This ordi-
nance was passed when the state of
emergency isgoingon.

Compositionof the NHRC
The selection. committee will be
headed by an appellate division
justicey to be nominated by the chief
justice, and will include the cabinet
secretary, al general, comp-
andauditor general, chgirman
of the 'public service commission,
andlawsecretaryasmembers.

The chajrmuan and members of the
human rghts commission will be
appointed for three-year tenures and
for no more than two consecutive
terms, geconding to the proposal. Their
agelimitwillbabetweenS0and 72,

The chairman must have out-
standing contributions made in
protection ofhuman rights, welfare of
the humanity, and social work. One of
the members will be either a serving

or & retired judge of the Appellatwe
DivisianoftheSupreme Court.

FunctionoftheNHRC

The finctionsofthe commission will
include isyestigating any allegation
of human rights violation received
fromany individual or quarter, orthe
comimission itself can initiate inves-
tigation into any incident of rights
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violation. The commission would be
empowered to investigate particular
human righis violation allegations
brought forward by citizens or dis-
covered through their own monitor-
ing. If a human rights violation has
been proved, the NHRC can either
settle the matter or pass it on to the
courtorrelevantauthorities.

Background
In late 1994 the process of establish-
ing this institutions was initiated.
The Institutional Development of
Human rights in Bangladesh
(IDHRB) project was formally
launched in 1995, The work of draft-
ingalaw wascontinued during 1996-
2001 under Awami League govern-
ment. Later BNP-led alliance govern-
ment on December 10, 2001 formed
the committee headed by the law
minister to examine the prospect of
setting up of the commission. They
proposed to enact a comprehensive
law on the protection of human
rights instead of legislating a bill for
institutirfg a National Human Rights
Commission only. After a series of
meetings on January 23, 2003 com-
mittee finalised the draft and sent it
to the Cabinet Division. Since then,
the bill has not been placed before
thecabinetmeeting, B
[nan international conference in
2004, the former law minister
informed that difference of opinion
among the ministers was delaying
the constitution of the institution. In
the previous tenure of Awami
League, their law minister was also
promised to establish the nstitution
duringtheirtenure.

The draft bill stipulated a five-
member commission led by a retired
judge of the Appellate Division of the
Supreme Court, which must have
one-woman member. The commis-
sion is supposed to investigate any
human rights violation and recom-
mend actions. It could probe any
suchincidents by the defence forces,

The human rights commission was
also a demand of the international
donors who thought good gover-
nance critically depends on the rule
of law. The process has been contin-
uing for last the 12 years. May be the
first country in world that is taking
thislongtime toestablishan effective
institution. The non-governmental
organisations and the civil society
who were critical about the progress
of this institution are also keepi
their views confined in seminars al;:ﬁ
meetings with the international
organisations, Alter coming to office
on January 11, 2007, the present
council of advisors pledged to estab-
lish the commission to honour and
institute human rights in the coun-
try. Foreign ministry placed adraft to
thiseffectbefore the council ofadvis-
ers on September 8. The council in
principle approved the draft and
‘asked a seven-member committee
headed by the law secretary to final-
ise the draft proposal and resubmitit
in the shortest possible time for its
consideration, The law, justice and
parliamentary affairs ministry
accordingly submitted the revised
proposal, which the council of advis-
ersapproved on December09, 2007.

UNapproach
The establishment of a National
Human Rights Commission consis-
tent with the Paris Principles relating
to the status of National Human
Rights Institutions for the promation
and protection of human rights
could have served as an effective
mechanism o address gross and
systematichumanrights violations,
The concept of national human
rights commission/institution is,
however, very more specific--
referring as it does to a body whose
functions are specifically defined in
terms of promotion and protection
of human rights. The national insti-
tutions considered here are all
administrative in nature--in the

sense that they are neither judicial
nor law making. As a rule, these
institutions have on-going, advisory
authority in respect human rights at
the national and/or international
level. Their purposes are pursued
either in a general way, through
opinions and recommendations, or
through the consideration and
resolution of complaints submitted
byindividualsor groups.

From the experience of the vari-
ous national human rights commis-
sions United Nations realised that no
single model of national institution

. can, or should, be recommended as

the appropriate mechanism for all
countries to fulfil their international
human rights obligations. Although
each nation can benefit from the
experience of others, national insti-
tutions must be developed taking
into account local, cultural and
human rights orientation of that
region and legal traditions as well as
existingpolitical organisation.

The role of national governments

in the realisation of human rights is
particularly important. Human rights
involve relationships among individ-
uals, and betweenindividuals and the
State. Therefore, the practical task of
protecting and promoting human
rights is primarily a national one, for
whicheach State mustbe responsible.
Atthe national level, rights canbe best
protected through adequate legisla-
tion, an independent judiciary, the
enactment and enforcement of
individual safeguards and remedies,
and the establishment of democratie
institutions. In additon, the most
effective education and information
campaignsarelikelytobe thosewhich
are designed and carried out at the
national or local level and which take
the local cultural and traditional
contextintoaccount.

Concluding remark
National human rights commis-
sion will be the uppermost domes-
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tic mechanism and can contribute
a4 remarkable role in UN mecha-
nism. We hope this long waited
comimission can raise voice against

the human rights violations and.

force the state to be more account-
able and comply with the interna-
tional norms and standards. This
establishing a NHRC is not only a
moment for celebration and self-
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congratulation but is also a very
crucial time with challenge--the
challenge of making rights real, of
closing the gap between the prom-
ise of the Universal Declaration
and the performance of govern-
ment and other actors to uphold
human rightsin Bangladesh,

bringing the foreigner to justice

0L MD. ABDULLAH CHOWDHURY

HEREarereportedincidents of

forced. marriage cach year

though allincidents did not get
attention of media. Consents of both
bride and proom are really important
though theright ofavulnerable person
to be heard is often violated. There is a
gen notlon that potental bride
coming from abroad becomes victim
of forced marriage. However, people
with disabilities become uimr'ﬁ? of
forced marringe and perpetrators are
oftentheirfamilymembers.

People with disabilities have right
to bie heard like other human beings.
Often, their rights are violated and
members of their families are fre-
quenty the first violators. Recently,
there is an alleged case of oppression
against women in the court of Sylhet
and a person was arrested in this
regard. The man charged with the
offence is a British citizen and he used
his disabled soh as a toal, The perpe-
trator not only exploited his disabled
son in the name of marriage, but also
oppressed women. The incident was
reported in The Daily Prothom Alo
(Saturday November 19, 2006) and
also irvother national and local news-
papess.

Theaccused person subsequentdy
armanged marriage of three women
with his son suffering from meneal
and physical disabilities. After deceiv-
ing those women and their familiesin
the name of marriage, the perpetrator
did not resisthimself, he harassed and
maltreated women married to his
son. With money and power, alleged
M. Abdul Karim evaded justice uniil
he was arrested by police at Dhaka
Alrport Station (GD No. 597;
15/10/07) onQctober 15, 2007. When
the accused was taken before Chicf
Metropolitan Magistrate, it was

revealed that there were already two
arrestwa againsthim.

. Agood bcr of people hailing
from dif patrts of Sylhet division
ae JK Purents often bring

for the purpose of
gladesh as marringes
families with the
b parties. However,
fted incidents of
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manipulation by the parents.
Incidents were recorded where rela-
tives tried to force potential bride or
groomtomarry personoftheir choice,
There are perpetrators among those
who used person with disabilities as
theirtolseven,

There §s a section in Foreign and
Commonwealth Office (FCQ) of
British government to deal with the
issues of forced marriage. “A Forced
Mamiage is one where people are
coerced into a marriage against their
will and under duress and duress

includes both physical and emotional
pressure” as it is defined in the official
website of FCO. However, their ser-
vices are exclusively for British citizen.
When there is a report of possible
forced marriage in case of British
citizens, officers from FCO intervened
and helped potential bride or groom
inestablishing rights.

However, there are little remedies
when victim is a citizen of Bangladesh.
Where FCOeven repatriate the victimif
necessary, there is handly any suppaort
from Bangladeshi people when one

becomesvictimofforced marringe.

If full consent were sought, many
occurrences of forced marmage could
have been prevented. Consent of
womenistheright described in Article
16 of Convention on the Elimination
of All Forms of Diserimination against
Women (CEDAW), “State Parties shall
take all appropriate measures to
eliminate discrimination against
women in all matters relating to
marriage and family relations and in
particular shall ensure, on a basis of
equality of men and women: (a) The
same right to enter into marriage and
(b) The same right to freely choose a
spouse and to enter into marriage
only with their free and full consent”,
State parties have obligation under
this convention to ensure full consent
duringmarriage andboth Bangladesh
and UK are state parties under this
convention,

Furthermore, it has been stated in
Article 16 (1) of Universal Declaration
of Human Rights (UDHR), "Men and
women of full age, without anylimita-
tion due to race, nationality or reli-
gion, have the right to marry and o
found a family. They are entitled to
equal rights as to marriage, during
marriage and at its dissolution”. Full
consent of parties has been echoed
laterinArticle 16(2),“Marriage shall be
entered into only with the free and full
consent of the intending spouses”
Successive human rights conventions
though pin down the need of full
consent from women, reality is differ-
entasdeceptionis widely practiced by
perpetrators in caseofmarriage.

Even though groom suffers from
multiple disabilities in the mentioned
case, parents were lured by the
accused. According 10" the charge
sheet framed by the police officers of
Bianibazar Thana, Sylhet, the alleged
person armanged a marriage of his son
with the sister of complainant.
Knowing the fact that his son suffers
from a number of disabilities, perpe-
tratarhide the factto the brideand her
family and also promised to ke the
bride to UK. When the bride realized
the condition of his son, the alleged
perpetrator attempted to rape her.
TheweddinglookplaceonNovember
14, 2006 and officials of RAB-9 rescued

the victims on November 17, 2006,
The alleged person has cheated two
other women in the same way. They
also have filed suit against the perpe-
trator.

Women who became victim did
not have any hope until members of
human rights groups intervened.
Since the perpetrator has huge wealth
both in Bangladesh and UK, he
attempted to influence the course of
justice in a number of ways. Finally, it
was Rapid Action Battalion (RAB) who
stormed the well-guarded house of
Abdul Karim and rescued the victims.
The accused could not be arrested on
thatoccasion, however.

Folice officers in Bianibazar, Sylhet
had launched an investigation against
the perpetrator and found him guilty,
Police framed two sepamte charpes
against him and the number of charge
sheets is i 26 ane 27 under
Bianibazar Thana of Sylhet. He was
accused under Section 10/30 of
Prevention of Oppression against
Womenand Children 2000 in the charge
sheet. Hewnsalsoaccusedundersection
901V Binaseparatecharge sheet.

Again, humanrights groups widely
hailed the piece of law when
Prevention of Oppression against
Waomen and Children 2000 came into
force. “Whoever commits rape with a
woman or a child shall be punished
with rigorous imprisonment for life
and with fine” is stated in Section 9(1)
of Prevention of Oppression against
Women and Children Act.
Punishment has been further illus-
trated in Section 10 of the said Act
“Whoever, to satisfy his sexual urge
illegally, touches the sexual organ or
otherorganofawomanorachild with
any organ of his body or with any
substance, his act shall be said to be
sexual oppression and he shall be
punished with imprisonment for
either description which may extend

o ten years but not less than two years-

of rigorous imprisonment and also
with fine"” is stated in Section 10(1), In
thecase ofassault orindecent gesture,
the act elaborates the provision of
punishment in Section 10(2) “Whao-
ever, to satisfy his sexual urge illegally,
assaults a woman sexually or makes
any indecent gesture, his act shall be

orced marriage, woman oppression and

deemed to be sexual oppression and
he shall be punished with imprison-
ment for either description which
may extend to seven years butnot less
than two years of rigorous imprison-
mentand also with fine”. Still, accused
persons on a number of occasions
escaped justice where there were lack
of sulficient evidence against perpe-
trators.

Not only these three women were
victims of abuse, there was a specific
accusation of violating the rights of
the child against the person. The
perpetrator even tormented litde
child when he forced his daughter to
divorce her hushand. Although the
victim filed a General Diary (GD No.
829) with Sylhet Kotowali and later
filed a case (Case No, 49 on July 18,
2006} under Section 100 of
Bangladesh Penal Code, alleged
Abdul Karim managed to escape
justice onthatoccasion too,
© When Bangladesh submiued 5is
periodic report, the CEDAW
Committee called on the State party o
ensure the effectiveimplementatonof
the existing legislation to combat all
forms of violence against women and

—toadaptspecificlegislwtion on domes -

ticviolencewithinacleartime frame, in
order to ensure that women and girls
who are victims of violence and sexual
harassment have access to protection
and elfective redress, and perpetrators
of such acts are effectively prosecuted
and punished. The Committee also
recommended gender-sensitive
trainingonviolence against women for
public officials, particularly law
enforcement personnel, the judiciary
andhealthservicesproviders,

“All ritizens are equal before law
and are entitled to equal protection of
law” is stated in Anticle 27 of the
Constitution of the People's Republic
of Bangladesh anc the constitution is
the source of all laws prevailing in
Bangladesh. Violators of the rights of
thewomen often escape justice as the
oppressed are often from
marginalized communities. Since
judiciary has been separated from
executive, hope for oppressed lies
with thecourt.

Thewriteris ahumanrights activist.

Balance to powers
between president
and prime minister
Case of Pakistan

SINHA M A SAYEED

Constitution (Seventeenth Amendment) Act, 2003 of the Constitution
of Pakistan is seen as landmark formula for striking balance of powers
between President and Prime Minister.

Itis a recoded fact that Pakistan began its journey as an independ-
ent domination with the British constitutional monarch as head of
state represented by a Governor General of Pakistan until its
Constituent Assembly, after long nine years of exercises, adopted a
parliamentary democracy with a President as head of state in the
constitution of 1956; this constitution was not a reflection ot copy of
Westminster model, rather a combination of a number, models
including those of South Africa, USA, Canada. President was made a
ceremonial head of state largely in line with the concept of British
constitutional monarch and his power to dismiss the Prime Minister
followed by the dissolution of Parliament (National Assembly'in
Pakistan context) was also made subject to the advice of Prime
Minister. :

But before its official putting into operation in 1958 martial law
was declared and General Ayub Khan, then Chief of the Army, took
over. A new constitution was framed in1962 mainly modeled on that
ofthe United States of America, and continued until the institution of
a parliamentary system in 1973 under the direct supervision of ZA
Bhutto, the person who romantically coined the concept of 'two
majority party’ in the context of post 1970 elections to National and
Provincial Assemblies of Pakistan that also played a role in the bifurca-
tion of Pakistan.

ZA Bhutto, then President of Pakistan, won the plurality in the
Parliament and became Prime Minister of truncated Pakistan. This
constitution did not create a balance of powers between President
and Prime Minister and it was again putinabeyance by the 3rd martial
law by the Army Chief General Zia-ul-Haq in 1977, and continued
until his death in a plane crush in 1988, Election to the National
Assembly, as promised by Zia-ul-Haq in 1985, after the referendum
held in April 1985, took place in October, 1985 and Md lunejo became,
Prime Minister and then Pakistan National Assembly, to give valida-
tionto thefunctions of the martial law regime of General Zia-ul-Hag,
passed the Constitution (Eight Amendment) Act, 1985 and two of the
leading aspects of theamendment were:

a. It formalised the President's order No 14 of 1985 which revived
the constitution of 1973 that contained a parliamentary system.

b. [t struck a so-called balance of powers between President and
Prime Minister by adding, under the head 'reserve power’, a new sub-
clause (b) to clause 2 of Article 58 in the constitution as follows:

Notwithstanding anything contained in clause (2) of Article 48, the
President may also dissolve the National Assembly in his discretion
where, in his opinion, a situation has arisen in which the Goyernment
of the Federation cannot be carried on in accordance with the provi-
sionsofthe constitution and anappeal o the electorate isnecessary.

With this provision, administration took a shape of semi-
presidential system.

[t is really interesting to see that Junejo government became the
first vicim of the article 582(b) because, on charges of mal-
administration, corruption etc, President Zia-ul-Haq dismissed him
followed by the dissolution of National Assembly in 1987. Golam
Ishaq Khan, Chairman of the Senate, after the sudden death of Zia-ul-
Hagq, became President and elections to the PNA were, as scheduled
during Zia's time, held in 1988, Benazir Bhutto, leader of the Pakistan
People's Party and daughter of ZA Bhutto, became Prime Minister
who also met with the same fate of Juncjo of being dismissed within
two years in 1990. Benazir was defeated in the election of 1990 and
Newaz Sharif became Prime Minister and met with the dismissal
followed by dissolution of Parliament in 1993, Benazir Bhutto again
became Prime Minister after elections in 1993 and she was also dis-
missed In 1996. Then in the elections of 1997 Newaz Sharif became
Prime Minister for a second time. Then, in 1997, National Assembly
passed the Constitution (Thirteenth Amendment) Act, 1997 that also
omitted sub-clause (b) in clause 2 in Article 58, el

On October 12, 1999 fourth martial law, overthrowing the Newaz
Sharif government, was declared by the Army Chief General
Musharraf putting the constitution in abeyance. On June 20, 2001, he
took the title of President of Pakistan. He was the chief executive from
October 12, 1999 to November 23, 2002 (de facto till 14 Qctober, 1999
and dejure till from October 14, 1999). Elections were held on October
10,2002 leading to the return of the position of Prime Minister,

In 2003, the newly elected Mational Assembly, validating the
Martial law regime of General Musharraf, passed the Constitution
(Seventeenth Amendment) Act, 2003, This time again giving a weight
tatheoffice of the President sub-clause (b) of clause 2 in article 58 was
revived in an amended form with a check on the use of President's
'Reserve power' or discretion to dismiss the Prime Minister (also
calling fora new election) subjecting it to the Supreme Court approval
or veto within thirteen days of the dismissal. In the language of the
constitution it reads as follows: '

The President in case of dissolution of the National Assembly
under paragraph (b) of clause (2) shall, within fifteen days of the disso-
lution, refer the matter to the Supreme Court and the Supreme Court
shall decide the reference within thirty days whose decision shall be
final.

In fact, the 17th amendment can be considered as an accommoda-
tive democratic formula for creating a balance of power not between
President and Prime Minister with the Supreme Court of Pakistan as
the final watchdog, italso creates a balance amung the three branches
of the government. The contents of the 17th amendment to the
Constitution of Pakistan may efficaciously be taken into account by
our paliticians, lawmakers, constitutional experts, political scientists
and thinkers and others to strengthen the office of the President of the
People's Republic of Bangladesh, )

Elections to the PNA and PAs are scheduled to be held on 1 January,
2008 uneler the revived amended Constitution of 1973 that also con-
tains the Constitution (Seventeenth Amendment) Act, 2003, Now it is
a matter to be seen in future that how the lawmakers inthe ninth
Parliamentof Pakistan view this amendment or whether theydevise a
formulato replaceit.

Tha writer is senfor fallow of Centra for Governance Studies, University of Dhaka and faculty member of
MNeweastle LawAcademy



