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Does global administrative law challenge
classical international law?

Kamrur Hossam
N OTsolongago itwasonlyvery recently, in

the year 2005 a new project called Global

Administrative Law (GAL) was developed
by New York University School of Law. During last
two years there have been significant develop-
ments in the area. Scholars from all across the
Atlanticseem to have an interestin developing this
new field of lawat the global level. There have been
number of symposiums where scholarly articles
onthis particular area were produced. In 2005, Law
and Contemporary Problems one of the leading
journals of International Law has published an
especial issue on GAL. This trend continued in the
following years. Both FEuropean Journal of
International Lawand NewYork University Journal
of International Law and Politics have covered this
extensively in their special editions in the year
2006. The concept GAL is nevertheless still
unclear. The project undertaken by the New York
Urdve:sityﬁthnulcf Iawwns toinitiate an effort to
systematize studies in diverse national, trans-
national and international settings that relate to
the administrative law of global governance. This
brief article investigates whether there is an exis-
tence of any such body of law at the global level,
and if so, then how GAL can be defined or at least
conceptualized; and whether, as many fear, GAL
challenges the idea of classical international law.
But fizst of all let me briefly go through how the
conceptofGAL emerged.

Theemergence of GAL is due to alarge increase
in the trans-governmental regulation and admin-
istration designed to address the consequences of
globalized interdependence. Today, it is true that,
there are plenty of issues where national govern-
ment is helpless to regulate and to act on alone,
States are, for example, powerless to unilaterally
limit the use of greenhouse effect-producing
gases, to unilaterally prevent the spread of finan-
cial crisis, and also, for instance, to control alone
fishing nf migratory fish species. In the areas such

.asthese, statesbenefit by giving up their regulatory
powers 'to other global public authorities, It is
apparent from the existence of large area of regula-
tory bodies-that administration at global level is
nowa matter handled notonly bystate organs, but
also by other sub-state level organs and multifac-

eted inter-governmental argans. It would be hard’

to find any area of human activity, which is totally
untouched today by the ultra-state global rules.
International security, the conditions on develop-
ment and financial assistance to developing coun-
tries, environmental protection, banking and
financial regulation, law enforcement, telecom-
munications, trade in products and services,
intellectual property, labour standards and cross-
border movements of populations including

refugees all these areas are now covered by global
regulations.

Take Southern Blufin Tuna case as an example.
Southern Blufin Tuan is one of the fish species that
has been listed in Annex-I of the United Nations
Convention on Law of the Sea (UNCLOS). Article
64 of UNCLOS states that the costal states and
other states whose nationals fish in the region for
highly migratory species listed in Annex-I shall
coopemtedirectly orthrough appropriate interna-
tional organizations with a view to ensuring con-
servation and promoting the objective of opti-
mum utilization of such species throughout the
region both within and beyond the exclusive
ecanomic zone. For Southern Blufin Tuna,
Australia, Japan and New Zealand concluded a
voluntary agreement on Tuna fishing in 1985,
which was non-hinding by its nature. However, in
1993 eventually these three nations signed a bind-
ing Treaty Convention for the Conservation of
Southern Blufin Tuna (CCSBT), which came into
force in 1994. The treaty not only binds the parties
but also requires the parties to cooperate in deter-
ring Tuna fishing by nationals, residents or vessels
of any state or entity not party to the Convention
where suchactivity adversely affect the attainment
of the objectives of the Convention. A monitoring
body was established within the Convention
called “Commission”. The Commission has legal
personality with a Secretariat with Staffs, which
inchudes not only member states but also other
fishing entities whose flag ships fish Tuna. The
Commission gathers statistical and scientific
information, and provides binding decision estab-
lishing quotaon annual catch limits.

That means the Commission regulates rules
governing catch limits an Southern Blufin Tuna
limiting state's sovereign right to regulate onTuna
fishing atits coast. When Japan was in conflict with
the other contracting parties over its experimental
fishing programme, which crossed the quota, the
latter sought interim measures from the
International Tribunal for the Law of the Sea
(ITLOS). The rling of ITLOS prescribes thar
Japan's experimental fishing programme had to
respect the catch limits decided by the
Commission of CCSBT. Now, the distinctive fea-
tures of administrative law can be found from the
case that there is an organization vested with
authoritative powers, that the organization adopts
administrative decision addressed to both constit-
uent parties and other actors, and that judges are
empowered to,settle dispute between regulated
actors,

Global administrative law has indeed certain
fundamental distinctions from national ordomes-
tic administrative law. First of all there is a lack of
exclusivity among international regimes. For
example, rules governing Tuna fishing are rooted

in the treaty for the protection of Tuna on one
hand; and on the other hand general re ofthe't
law of the sea is also applicable here. The ’

Commission also applies decisions adnpled by:

other international organization such as Food and !
Agricultural Organization (FAQ). That means three
different international orders are intertwined.
Secondly, GAL has high degree of self-regulation,!
where regulators and regulated exists on the same
plane. They take collective decisions to submit
themselves to the shared rules. Thirdly, decisions
aremade byindependentcommittee in GALbased
on scientific criteria. Negotiation plays a very
significant role where states, sub-state actors,
international and inter-governmental organiza-
tions, NGOs participate. Decisions in national or
domestic administrative law are made by repre-
sentative body, which are mainly political deci-
sions based on command and controls, Dueto the
role played by various organs in the regulation, in
GAL issues relating to public and private spheres
are hardly clearalthough one cansee the transpar-
ency in global administrative rules, where consen-
susandcooperationare predominant.

As said above, there is a lack of exclusivity in
global administrative regulation there is, in fact,
more than one regulatory authority in several
sectors while each body also has different respon-
sibility within the same sector. For example, regu-
lations on’the use of sea are adopted by
International Maritime Organization (IMO),
International Sea Bed Authority (ISA),
International Tribunal for the Law of the Sea
(ITLOS), and so on; environmental issues are
regulated by World Meteorological Organization
(WMQO), United Nations Framework Convention
on Climate Change (UNFCC), Global
Environmental Facility (GEF) and the respective
implementing bodies such as UNEP, UNDP and
World Bank; regulations en economic and finan-
vial areas are conducted by International
Monetary Furnid (IMF), the World Bank, the Basel
Commiftee on Banking Supervision, Financial
Stability Forum (FSF), Financial Stability Institute
(FSI), the Committee on Payment and Settlement
Systems, the Egmont Group, the Financial Action
Task Force on Money Laundering (FATF), the
International Or anization of Securities
Commissioners (105C0), the International

‘Association of Insurance Supervisors (IAIS), and

the International Accounting Standard Board
(IASB). There are also additional coordinating
bodies created by these regulatory bodies, for
example, Joint Forum was established in 1996
between International Organization of Security
Commissioners and [nternational Association of
Insurance Supervisors.

The way GAL is conceptualized is the develop-
ment of cooperation and connections through

association in the federative form. Actors include

‘first of all states states associate to form a ultra-

state body, for example, United Nations, and then
the bady itself promote other agreements, for
example, IMO promote agreements in the areas of
security and protection of marine environment
and the maritime transport of nuclear materials.
Secondly, sub-state organs may also join to estah-
lish international bodies, for example, national
bodies for the regulation of financial markets are
associated in the International Organization of
Securities Commissioners (I0SCO), national
insurance regulating bodies come together in the
International Association of Insurance
Supervisors (IAIS), International Competition
Network (ICN) bring together national competi-
tionauthoritiesandsoon.

At the third level there are global organizations
acting either alone or by forming other authorita-
tive body For instance, the Commission on
Phytosanitary Measures was established by FAQ;
International Centre for Settlement of Dispute was
established by the World Bank. Fourthly, different
global organizations get together to establish
another global organization for example,
Financial Stability Institute was set up by the Bank
for International Settlements and the Basel
Committee on Banking Supervision; the Codex
Alimentarius Commission was set up by FAO and
WHO; International Trade Centre (TTC) was estab-
lished byWTO and the United Nations Conference
onTradeand Development (UNCTAD).

There are both organizational and functional
tie amongst the organizations. Organizational tie
can be exemplified in WTQ's director general's
participation on the Executive Board of the UN,
and also in the appointment of the Secretary of
UNFCC by the Secretary General of the UN.
Functional tieis found, forexample, in the network
of agreements between the Warld Intellectual
Property Organization (WIPO) and WTO, in close
cooperation between Universal Postal Union, the
International Civil Aviation Organization and
International Telecommunication Union. So
different global regimes are connected with each

other and become strengthened as each lends

their institutions to others for the resolutions of
disputes. Global Administrative Law is sharing of
rules at the global level, which demonstrates that
states capture global organizations and at the
same time global organizations also capture states
in acooperative manner.

GAL moves to hold up the global issues that
bridges the gap hetween private and public
international law. GALis a new shift from classical
international law since rules are not directly

' promulgated by states through their direct partic-

ipation in promulgating legal norms based on

free consent in the traditional sense of treaty
making. Mainstream international lawyers, thus,

* fear whether the emergence of GAL will eventu-

ally threaten the sovereignty of states in making
law at the global level. The development of inter-
national law suggests that the theory of consent is
being more and more gradually tansformed into
consensus. Today there are thousands of issues
where states cannot act alone. States are now
more interdependent on each other than ever.
This is for the benefit of the states themselves to
solve their global problems at a global level
through cooperation. Although global adminis-
trative legal order is held up by a complicated
system of norms, for example, taking norms
arising out of treaties, unilateral norms, exter-
nally imposed norms, and norms created by the
institutions, international treaties concluded by
the states and mtified through appropriate
national organs which are still the basis of all

global level law making in addition to other
sources of internatonal law found in Article 38 of
the Statute of [nternational Court of Justice. The
basic feature of GAL ensures principles of legality,
the right to participation of various actors in
formation of norms, duty to be heard fromothers,
the right to access administrative dﬂcmn.enl's, the
duty to give reasons for administrative decisions;
the right to decide based upon scientific and
testable data and the principle of proportionality.
In a single word GAL ensures transparency.
although clearly GAL is a shift from classical
international law, it is hard to draw a conclusion
that the development will at the end threaten
sovereignty ofstates.

Kamrul Hossain, LL.0 is working as a Sanior Regearcher in Noftham
Ingtitute for Environmantal and Minority Law (NIEM), Univarsity of
Lapland, Finland. The adicle is produced based an a talk givan by the
author in the Seminar “Rescucd by Inlemational Law” hald on 21
Septamber 2007 in Arctic Centra, Rovanieml, Finland.
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any governments have support
systems in place for elderly per-
sons such as social security and
free or discounted medical care, for example.
However, mostofthese systems were builton
the premuse that there will always be signifi-
fewer older persons than younger or
dle-aged individuals living at one time.
Becnn.se of declining death rates, therefore,
these systems are beginning to feel a strain
thatwillonly increase over time. Additionally,
the older-pemson support ratio is falling in
both moreand less developed regions, which
could further lessen the ability of societies
and governmients to care for their aging
populations.

These demographic trends create unique
challenges for alé people, particularly fgr [ile
governments of nation-states around the
globe. Elderly individuals are often subject to
discrimination and abuse because they are

aseasilytakenadvantage of Thereis

also a prevalent belief among many that

elderly persons are worthless in today's fast-

paced, globalised and increasingly industrial-

- ised ‘world. Obviously, with the number of

elderly people on earth at any one dme rising

rapidly, there is an increased urgency to

address the rights and roles of elderly pesons
inourworld.

RightsatStake
The rights of aged persons can be broken
down inte three main categories: protection,
participation and image. Protection refers to
securing the physical, psychological and
emotional safetyofelderly personswith regard
unigue vulnerability to abuse and ill
1 al:lun refers to the need o

e positive, less degrading
idea of who elderly per-
they are capﬂble of doing.
ental organizations in
to deal with these cate-

eration for the rights of the
granted refatively recently in
s and (reaties between
ents, like the Council of
Eumpe, 'I'heue more detailed recommenda-
tions and agreements on the rights of the
alderly, however, are all based upon the funda-
‘mental premises established in documents

like: the Charter of the United Nations and the
Universal Declaration of Human Rights. [n
Article 25, paragmph 1, of the Universal
[;lcclumtinn of Human Rights it is established
that:

“Hveryane has the right to a standard of
livingadeguate for the healthand well-beingof
himselfand of his famity, including food, cloth-
ing, housing, and medical care and necessary
social services, and the right to security in the
event of unemployment, sickness, disability,
widawheod, old age or other lack of livelihood
incircumstances beyondhisconirol,”

Elderly persons' right to security is particu-
larly vulnerable to violation. For example, a
component of the right to security is the right
tohealtheare if one, due to old age, isunable to
afford or pursue healthcare on one's own.
Although many countries currently have
universa! healthcare systems, these systems
are beginning to feel the strain of an increas-
ingly aged population, and there is some
question about how these systems will be
maintained in the futuee, In other countries,
like the United States, where there are only
federally and state-subsidized healthcare
programs for those who are indigent, disabled

or elderly, rising healthcare costs are threaten-
ing the survival of these systems. These rights
arerelated to theright to an adequate standard
of living, which is often affected in the case of
the elderly, due to lack ofan adequate support
gystemn forthem.

Elderly individuals also have the right to
non-discrimination. Elderly people should
not be thaught of as useless to society simply
because some of them may need more care
than the average person. These stereotypes of
the elderly can lead to degrading treatment,
inequality and, sometimes, abuse.

Simnilarly, elderly persons’ right to partici-
pationissometimes threatened dueto prevail -
ing negative images societies hold of the aged.
The aged are often not given the same oppor-
tunites as others to be productive members of
society. Governments are obliged to aid in
creating a more positive image of the abilities
and strengths of older populations as well as
solid opportunities for elderly people to par-
ticipate in the ongoing creation of their saciet-
fes.

The elderly's right to be free from torture or
cruel, inhuman or degrading treatment is also
often threatened. People sometimes take

advantage of the vulnerability of elderly per-
sons. People in old age, particularly older
women, are often victims of neglectand physi-
cal and psychological abuse. Additionally,
elderly refugees during hurnanitarian crises
often fall victim to the tortureand abuse that is
sometimes inflicted upon civilian popula-
tions.

Who is mostat risk for having their rights,
aselderlypersons, violated?

Elderly women are at the greatest risk for
having their rights violated. In general,
women are historically more vulnerable
toward violence due to their traditionally
subordinate position in most cultures,
Coupled with the negative image many
cultures hold of elderly people, being a
woman can make one particularly suscepti-
ble to violence and abuse. Considering that
55 percent of older persons are women and
that, in the oldest old category 65 percentare
women, special consideration must be given
to the effect of sex on the likelihood of rights
violationand abuse.

ILO Recommendation No. 162 concern-

3 Ing Older Workers (1980) (section II, para-

graph5(g))

This recommendation states that older
workers must enjoy equality of opportunity
and treatment with other workers without age
diserimination, including access to housing,
socialservices and health institutions, particu-

larly when this access is related to occupa- "

tionalactivityoremployment.

National Assistance, Protection and

Service Agencies

Much is currently being done on an interna-
tional level to prepare for the ensuing crisis of
our world's aging population. It is widely
recognised that the elderly are often victims of
discrimination and abuse and that their
unique needs are often not sufficiently met by
their governments and communities,
Additiopally, societies have still not clearly
established a new, more active role for our
world's elderly citizens in creating culture and
community, nor have many programs been
developed to enable the eldetly to maore
actively participateinsociety.

In fact, most of what has been accom-
plished in protecting the rights of the elderly
hasbeen done, thus far, inanintergovernmen-
tal international or regional setting. Many
governments of nation-states, unfortunately,
are experiencing serious crises in implement-

ing or maintaining protection programs for
their elderly citizenry. For example, currently,
in the United States, the social security system
isatriskofbeingoverhauled and privatized, or,
some fear, eventually dismantled.
Additionally, Medicare, a healthcare system
for people ages 65 and older, sometimes does
not sufficiently caver the healthcare costs of
those elderly people who are indigent, nor
does it cover the cost of prescription medica-
tions. Furthermore, the cost of these medica-
tions is mapidly rising. Many elderly citizens,
unable to afford their medications, will skip
doses, Some of these medications are neces-
sarytothesurvival oftheseindividuals.

Even in countries that have well-
established universal healthcare systemns, like
Canada and most European countries, rising
healthcare costs have caused governments to
make cutbacks in services offered to their
citizens, Also, these governments have an
interest in keeping the prices of prescription
drugs down primarily because they cover the
majority of tﬁ cost of these drugs. Therefore,
new medicines that could be beneficial to
citizens oftenare delayed in theirentranceinto
the market because of negotiations aver costs
between drug companies and governments.
Furthermore, the wait fornonessential surger-
ies and medical procedures can be years in
somecountrieswithuniversalhealthcare,

Regardless of these problems, there are
many national nongovernmental organisa-
tions that perform advocacy and palicy-
related work for elderly individuals. In 1989
the World Medical Association adopted the

‘Declaration ofHong Kongon the Abuseof the

Elderly. This declaration assesses the abuse of
the elderly against their frequentbackground
of dependency on others for assistance and
their and tendency toward pathological
problems, motor disturbances, psychic ahd
orientation disorders. The World Medical
Association, therefore, establishes that the
elderly have the same rghts to care and
welfare as all other human beings. Physicians
have a responsibility to prevent the abuse of
theirelderly patients. They also are obliged to
report suspected cases of physical and psy-
chological abuse ta the proper local authori-
ties. Additionally, in order to ensure the
protection of the eldetly, they should be able
to freely exercise their right to choose their
own physician.

to release detainees

Amnesty International urged the United Nations Human Rights
Council to address the situation in Myanmar with resolute action by
calling on the Myanmar authorities to release all those detained for
participating in peaceful assemblies.

"We urge the Council to strongly condemn the ongoing grave
human rights violations in Myanmar and to demand an immediate
halt to the violent repression of peaceful demonstrations," Amnesty
International said in a statement presented at the special§ession on
Myanmar. "It is the duty of the Myanmar government (o account for
all those detained by its law enforcement agents, military and other
security forces. Detainees should not be held in secret places of
detention, and must be granted access to independent lawyers,
medical personnel and to family members."

"The Myanmar government has a duty to account for the where-
abouts of those detained and to guarantee their safety from torture
oratherill-treatment”.

Al fears that the risk of torture and other ill-treatment in
Myanmar remains high as widespread patterns of abuse of detain-
ees, particularly during interrogation and pre-trial detention have
become entrenched in Myanmar in a culture of total impunity span-
ningdecades.

Al urged the Myanmar government to release all prisoners of
conscience, numbering over 1,150 before the current crisis. The
releases must include the more than 150 people arrested in August
at an early stage of the current crisis, unless they are charged with a
recognisably criminal offence.

Amnesty International called on the UN Human Rights Council,
as a matter of urgency,to ensure that the Special Rappaorteur on the
Situation of Human Rights in Myanmar continues his important
task by documenting the current situation including visiting the
country and reporting ta this Council, the General Assembly and the
Security Council.

"While the Security Council must continue to focus on the situa-
tion in Myanmar and the threat it poses to peace and security in the
region, the Human Rights Council should complement the Security
Council's efforts by resolute action to address ongoing grave human
rights violations in the context of the crackdown against peaceful

«protests,” said Amnesty International.

Given the serious, long-standing human rights com:arns in
Myanmar, Amnesty [nternational believes that it would bea positive
contribution to the UN's consideration of Myanmar, if the High
Commissioner for Human Rights, Louise Arbour, were to visit the
country.

Source: Human Rights Education Associates.

Sourca: Amnesty Inlamalenal.
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