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Victim-friendly judiciary

THe DaywaLka FounDATION

N the past ten years, the legal

and judicial system of

Bangladesh has made signifi-
cant strides towards curbing traf-
ficking in persons. First, victims'
rights have grown: the Nari-O-
Shishu Nirjatan Daman Ain, 2000
expressly defined trafficking as a
criminal offense, and in Gafur v.
Bangladesh, the Supreme Court
established that repatriation of
trafficking victims is a fundamental
right under the Constitution.
However, the time it takes for cases
to be completed is sdll quite long,
which diminishes victims' power
and rights.

Second, courts have a generally
good paolicy regarding testimony
and evidence. Victims' statements
are trusted without requiring other
evidence, which shifts the burden
to the defendant to show his inno-
cence. In 2005, the Supreme Court
also protected a victim's right to
testify against the accused, refus-
ing to accept the validity of an
agreement to the contrary between
the accused and the prosecution
lawyers.

Community involvement is
prevalent in many of the cases in
this report. The commitment of
police, NGOs, and even individuals
to track down traffickers in persons
is commendable and encouraging.
However, there do not seem to be
clear procedures for community
involvermnent which can hurt the
prosecution’s case by undermin-
ingsome of the evidence.

Punishment of the convicted
still poses problems, however.
Many accused do not show up for
trial, and although this greatly
increases the chance of conviction,
it is unclear if the absconding
defendants are guilty, or if they will
ever serve the sentences imposed.
Also, the sentences imposed on
convicted persons vary widely and
with little apparent pattern based
on either the accused or the nature
ofthecrime.

Victims' Rights

The legal rights of trafficking vic-
tims have grown stronger over the
past decade. In 1997, the Supreme
Court established in Gafur w.
Bangladesh that repatriation of
trafficking victimsis a fundamental
right under the Constitution. In
2000, the Nari-O-Shishu Nirjatan
Daman Ain (the Suppression of

Violence against Women and
Children Act) more concretely
established trafficking as a crimi-
nal offense and provided victims
and their families with recourse in
thelegalsysteimn.

ffowever, the 2000 anti-
trafficking law has a notable omis-
sion: it does not address the traf-
ficking of adult men. Men are
trafficked less frequently than
wamen and children; as of June
2007, only 27 of the 586 victims
recovered by the police were men.
However, because men are traf-
ficked for forced labor or other
forms of slavery, the law should
recognize their status and allow
their cases to be brought to trial
under an anti-trafficking law.

The length of time between the
filing of a case and the judgment
also causes concern. While not all
of the judgments expressly state
when a First [nformation Report
(FIR) was filed with the police, the
cases that do specify dates reveal
that cases often do not follow the
required timeline of a continuious
trial. Instead of ending within one
yedr as required, some judgments
in this compilation review cases
that began four to siz years earlier.
Such long trials do not only strain
the courts; they also harm the
victims by prolonging justice,
making evidence and testimony
harder to obtain and preserve, and
accentuating the victim's status as
avictim and thereby keeping them
vulnerable o social stigma and
pressure.

Trustworthiness of

Testimony and Evidence

Ensuring that judges hsten to and
trust victims' testimony is critical
to the successful prosccution of
trafficking cases, because often
there is no other witness to the
crime and physical evidence canbe
scarce. Bangladesh's courts have
recognized this reality, and in
general tend to value the victim's
statements, In 2005, the Supreme
Court upheld a lower court's
refusal to prohibic victims from
testifying at the accused's wial. In
the courts, judges generally view
victims' testimany as trustworthy,
and a number of judgments explic-
ity state that such testimony can
be trusted by default unless there is
some reason to doubt the victim's
claim. In effect, this assumption
shifts the burden of proof to the
accused to establish a reasonable

doubtofhisinnocence.

It is troubling to note, however,
that at least in some courts, judges
look more favorably on cases in
which a man files the First
Information Heport, rather than a
woman. [nState v. Sadhu Bala, the
judge noted that the victim's
mather filed the report, not her
father, and used this fact as an
example of the weaknesses of the
case. That case had many other
weaknesses that could have justi-
fied the court's decision by them-
selves, and focusing on the identity
of the FIR reporter was unneces-
sary and revealed the biases
against women that still can influ-
ence courts.

Physical evidence is rarely intro-
duced in court. Because of the
limited scope of this report, it is
unclear why physical evidence is
not presented in court, but it may
be simply that physical evidence
cannot be obtained because of the
nature of the crime and the length
of time between the crime itsell
and its discovery and prosecution
in court. However, when physical
evidence is available, judges tend
to rely heavily upon it. The best
example of this is State wv.
Tamijuddin, in which maobile
phone records and even phato-
graphs of the victims in India were
produced. The defense tried to
undermine the trustworthiness of
such evidence, but the court disre-
garded such arguments and
decided that the physical evidence
clearly established the prosecu-
tion's case.

The lack of physical evidence
can also hurt a case. Por example,
in State v, badbiu Bala, the prosecu-
tion described a letter written by
the victim's mother, but failed to
produce it in court. The court
decided that the absence of such
physical evidence hurt the credibil-
ity of the prosecution's case. Lack
of evidence can also harm the
defense. In State v. Md. Nazrul
[slam, the defense argued that the
accused was insane, but the court
pointed out that no evidence had
been introduced to support such a
claim.

Given this favorable attitude
towards corroborating physical
evidence, particular attention
should be paid to obtaining any
evidence that might help solidify a
case, such as letters or pictires. In
addition, thorough medical atten-
tion to a victim may benefit not

only the victim's immediate health
and well-being, but subsequently
anylegal proceedings as well.

Community Participation
These cases also demonstrate how
members of the community can
contribute to anti-trafficking
measures.  Although trafficking
prosecution generally relies on the
victim's [amily and the police,
other organizations or private
citizens can also help instigate the
investigation. In one of the cases
summarized, an NGO rescued the
victim and filed the reporg; the
BDR, a paramilitary organization
that patrols the country's borders,
filed another. Individuals can help
in the form of making anonymous
tips to the police or to NGOs, as in
State v. Md. Yunus Miah. Theyalso
sometimes give aid to victims in
contacting family or escaping; for
example, in State v. Tamijuddin,
people provided the victims with
mobhile phones. Sometimes, citi-
zens even capture and interrogate
the suspected trafficker and tum
him in to the police, as in State v.
Moslem Molla.

While these non-governmental
actions are commendable, they
vary widely in technique and qual-
ity. While the Bangladesh National
Women Lawyer Association
(BNWLA) is an NGO with thorough
and effective protocol that the
court specifically congratulated in
State v. Md. Yunus Miah, the indi-
viduals who captured the accused
in State v. Moslem Molla assaulted
him, raising questions about the
trustworthiness of the confession
he made to his attackers. In State v.
Md. Mazrul Islam, the BDR gath-
ered witnesses, but at trial several
of these witnesses gave conflicting
testimony, and some claimed that
they had seen nothing at all. While
the judgment doesn't indicate why
this testimony was flawed, thor-
ough pre-trial protocols for abtain-
ing and preparing witnesses for
trial might help such a situation.
These varying methods of commu-
nity involvement might affect the
judge's opinion of evidence, and
those who regularly participate in
prosecution of traffickers should
make sure protocols exist to ensure
the reliability of evidence and
witness testimony.

Accused's Presence

in Court
Absconsion is the term given to

describe when an accused person
is not present at trial. This can
occur either because the accused
person leaves town after posting
bail or because he escapes before
formal arrest and charging.
Regardless of how absconsion
occurs, it is a widespread problem
in trafficking cases; in six of the ten
cases studied, at least one defen-
dantwasabsconding.

Judges strongly construe
absconsion as implying guilt, and
in our limited sample, every
absconding defendant was found
guilty by the court. However, these
judgments do not reveal whether
convictions actually result in
served sentences. Justice has been
determined on paper, but that
might not reflect the reality of
abscondingdefendants.

This assumption of guilt also
fails to recognize that not all defen-
dants abscond for the same rea-
sans. While those who leave town
after posting bail may very well do
50 because they wish w avoid a
trial, those who have not even been
arrested might not even know
about the charges brought against
themn. Assuming guilt in those
types of cases denies the accused
his right to defend himself, and
may stop law enforcement agen-
cies from tracking down and bring-
ing the real criminals to justice.

There should be a distinction

between defendants who have
gotten the oppaortunity to defend
themselves and those who have
not. When an accused person has
never been found ar arrested, the
case against him should be consid-
ered pending until he can be
arrested and given the opporianity
to clear his name In caurt,

Judges' Discretion in
Sentencing

In judgments that end in convic-
tion, the sentences vary widely
and appear to be random. Under
the 2000 Act, convicted traffickers
in persons might receive either ten
to twenty years of imprisonment,
or life imprisonment with a fine,
or execution. However, there are
no guidelines for when one sen-
tence should be imposed rather
than another. As a result, sen-
tences are imposed based only on
thejudge's discretion, which leads
to some traffickers being sen-
tenced to death and others receiv-
ing only ten years and a fine. While
the High Court Division automati-
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cally will review the appropriate-
ness of a death sentence, there is
little recourse for a convicted
person to argue that he should
have gotten 20 years instead of life
imprisonment.

Ten cases are not enough to
determine whether there are
unspoken guidelines that a
judge uses when sentencing a
case, but in several instances,
the judge indicates why he
imposes a sentence lower than

he might have. For example,
convicted persons with children
typically getlesser sentences, for
example women rarely are sen-
tenced to death.

Because there are no explicit
guidelines, sentences may be
particularly subject to unfair
biases. While there are not
enough data in this report to
conclude if biases exist, it is
intriguing to note that one of the
two death sentences studied

here was imposed on an Indian
man, which might indicate a
bias against foreign defendants.
Further studies would be neces.
sary to see if such prejudices do
actually exist, but the lack of
clear sentencing guidelines
means that such problems might
exist.

This is the abridged version of the study. Readars
who are interested an tha findings can amall to
daywalka dhaka@gmail com for tha full text,
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The Clients' Charter of Rights of Bangladesh

N Bangladesh, almost 50% of

the total population lives under

the poverty line. Most people
are deprived from receiving basic
services including health. The poor
tlo not avail health services due toa
numberof barriers to access includ-
ing fees and other associated costs.
Although it is mainly the responsi-
bility of the government to ensure
adequate health services for its
citizens, and ensure favourable
environment for properly exercis-
ing their rights to healthcare, such
an objective would need concerted
efforts from the entire range of
stakeholders, Some initiatives that
have been taken so far are not ade-
quate to establish the health rights
of the citizens and a lot of works
need to be done Inthis regard.

Existing regulatory frame-
work
The existing regulatory framework
for monitoring health service deliv-
ery either in the public or private
sector remains weak. There are 45
laws related to various aspects of
health. For example, laws related to
specific diseases/health situations
such as Epidemic Disease Act
(1897}, Prevention of Malaria
Ordinance (1978), Eye Surgery
(Westriction) Ordinance (1960); laws
related to breast milk substitute,
quality of food, quality of drugs, use
of narcotic, women and children's
health, health oflabourers, environ-
mental pollution and so on. None of
these laws deal directly with
patients'/health consumers' rights,
The country adopted a National
Fiealth Policy in 2000 with fifteen
atms and objectives. These objec-

tives include: development of nuri-
tion and public health, accessible
health services for the poor and
rural population, primary
healthcare for the Upazila and
Union Council, reduction of mate-
rial mortality, development of
reproductive health, up-gradation
and modernisation of health ser-
vices, introduction of family plan-
ning methods for the ultra poor,
special provision for the mentally
and physically handicapped popu-
lationete.

Formulation of CCR

Health is a basic need and itis pro-
tected in the constitution of the
government of the People's
Republic of BangladeshS, Ministry
of Health and Family Welfare
(MoHFW) formulated the Clients'
Charter of Rights (CCR) in 1998, The
promulgated CCRis only a first step
in emphasising the individuals right
to health. The charter was devel-
oped by MoHFW without the broad
participation of civil society, other

government departments or other
stakeholders. The result was a CCR
without the institutional and legal
mechanisms in place for it o be
used as a tool by clients or the
Government and itis limited only in
displaying the messages of the
charter.

Basicfeaturesof CCR

» Right to information about what
are the services available from
providers

Right to safe and continuous
services

Right to choose the form of weat-
ment and family planning meth-
ods

Right to receive services on prior-
ity basisinemergency situation
Right to confidentiality

Right to be informed about the
servicesreceived

Right to be respected, express
opinionandfeelatease

Right to receive client's own
copies of treatment/health
related reports

Right to inform relevant authori-
ties and get redress, if the clients'
rights are hindered or compro-
mised foranyreason.

&

Recommendation for fur-
thering Clients' Charter of
Rights

Right to receive client's own copies
oftreatment/healthrelated reports

Theclient has the right (o receive
her{his own copies of treatment
materials/documents in case of
necessity, The defective medical
record may mislead further treat-
ment of the patient and thus

aggrieved to have redressed, there-
fore, the patient should have the
rightto take recourse atlaw.
Rights to ensure participation on
decision-making level, including
development of health related
policy, strategy, project implemen-
tation and evaluation

It is important to ensure the
volces of the users in developing
policy, strategy and guidelines on
health related issues with the
healthcare providers and other
stakeholders. Such practice waould
provide opportunities to take into
account the different perspectives

of different stakeholders, specially

the end users/health consumers
and ensure transparency and to
build the legitimacy of the policy for
the people.
Right to make complain and get
redress for denying the rights of the
client

Making complain and redress in
case of wrong treatment or neglect
infringing the rights of the service
recipients.
Rights to get compensation in case
of wrongtreatments

Patients should have their rights
to be compensated for negligence
or wrong treatment. One mistake
may cause nothing to the physi-
cians or other concerned persons,
however it can be a massive disaster
for the patient and his/her family.
Therefare, the physicians and all
others concerned have to share the
responsibility for the consequence
ofthe wrong treatment.
Rights to learn about the clients'
charterofrights

Consumers have the rights to be
educated about their rights. The

government should take initiatives
and actions to disseminate the
clients' charter of rights among the
consumers about their rights and
responsibilities.

There has a need to desipn a
client/patient centred healthcare
mechianism in order to ensure
health consumers' rights in
Bangladesh. 'Patient Centredness'
can be defined as a state where
everything is converged around the
patient, the focal point of the whole
system. Although the term is widely
used, it is poorly understood in the
medical practice?. The process for
developing such mechanism and
implementation among the mass
would depend on political commit-
ment and accountability and trans-
parency to the consumers, which is
their constitutional right. The politi-
cal commitment should be based
on popular opinion so that it is not
impeded with the change of the
government, The local government
framework has to be effectively
integratedin thisrespect.

There are considerable com-
monalities as well as differences
among the nationally and interna-
tionally introduced documents on
clients' charter of rights. The Health
Consumers’ Rights Forum (HCRF)
had taken different initiatives along
with member organisations and
individuals to formulate a compre-
hensive document an clients' chas-
ter of rights in the context of
Bangladesh.

Some of the changes/additions
recornmencded in the existingcharter
to transform it to a more wholesame
national document, are as follows:
Rights to non-discriminatory

healthservices
Every citizen has the rights to receive
health services irrespective of their
sex, religion, economic and social
status. The marginalised peripheral
and transgender should not he
excluded from national health ser-
vicesas thecitizens of the country.
Rights to receive accessible, afford-
able and appropriate health ser-
vices

This is the responsibility of the
State to ensure optimal accessible
and appropriate health services for
all citizens. People should not be
harred from receiving services due to
location of the service facilities and
costsof treatments,
Rights to information about where,
how and which services are avail-
ahle

The information pertaining to
theservicesoffered, respective costs
and other facilities should be dis-
played and make available for
health consumers. Relevant charts
have to be prepared about what a
patient has to do, what kind of ser-
vices a patient can suppaose to buy
and other minimum to be done for
treatment after admission of a
patient.
Right to choaese types, family plan-
ning methods and health service
providers

Apatientshould have the right to
choose aconvenient health services
provider in terms of type, method
and individual. They can choose
services from any government
recognised healtheare system fe.
allopathic, ayurvedic/ungni or
homeopathy.
Rights to give consent on informa-
tion presented for health services

A tew tips on how a patient
can protect himself by asking
for intormation
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Practitioners in our country
usually neither take consent of the
client nor provide sufficient infor-
mation about her/his treatment.
The patient has right to learn about
diagnosis, treatment options and
the potential risks involved in the
treatment.

Rights to respect, confidentiality
and privacy

Theclient has the right to receive
respectful behaviour from the
service provider. The health and
medical reportsshould be treated as
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v P an aetheo memiber of your hoalil ciee L,
¥ Dackeso all infarmation about yoursalf foe propar dlgnesss and
treatment, fall yeur dovtor i you are aflergis (o any drug. 1
Cooperata wilh ta doctor e vy relevant inves!hgslions.

w Raad ard understand W prescription, Ask foe information about the dregd, 2 aiiat o do I
i s of side-effects, Fined out if ha drug 15 5afi to ke taban with other siedicings that you /

W A Lha pharmacy, make sure you got s san medicins & ghe v the
W pruscription, A lot of medeal errers ol Laking the sraing drug or Ue

w Jpeak up i your bava queations about your care. Try
hnav more about yur cosdibion. Thare ks po harm in
Solg for a sacond opinign,

v lick to (he doctor's nstructions o
drugs, food, rust, ercse e folow-ups.
Faifure on Um part of te patient ta
Gty i sty e Do consdrued a3
contribultey nayipence,
] wekan tha
patiant's

confidential and are subject to
disclose with prior permission of
the client or legal reasons to divulge
theinformation to a court.
Rights to receive pathological tests
infairprice

There is no government control
over the prices for pathological
tests in Bangladesh, There should
be a standard price list developed
by the government, which would
beaffordable to the customers,
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