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The ombudsman question

RUMA SULTANA

T HE figure of ombudsman,
with its current character-
istics, owes its origin from
Sweden; however, its roots may
be found in ancient history. Within
the Islamic legal system, for exam-
ple, during the era of Abbasids,
complaint handling agencies
called "Diwan Al Mazalim" were
established. These institutions
seen to have been headed by a
senior judge. Under Turkish rule
the "Quadi al Quadat" the "judge
of judges," exercised a similar
function. Indeed, it has been
suggested the idea of establishing
an ombudsman occurred to the
Swedish King Charles Xl when he
-- having suffered defeat at the
hands of the Russian army at
Poltava -- for a number of years
was the guest of the Sultan in
Turkey in the early 1700s.

The first Swedish ombudsman
took office in 1809 and gradually
the concept spread around the
globe. As of 2005, including
national and sub-national level, a
total of 129 offices of ombudsman
have been established around the
world. Through the establishment
of these offices of ombudsman,
people's confidence in the execu-
tive branches has been regained.

Constitution of Bangladesh has
provision for ombudsman in
Article 77: "Parliament may, by
Law, provide for the establishment
of the office of Ombudsman."
Article 77(2) states: "The
ombudsman shall exercise such
powers and perform such func-
tions as parliament may, by Law,

determine, including the power to
investigate any action taken by a
ministry, a public officer or a statu-
tory public authority."

It is expected that the ombuds-
man will act as a watchdog
against maladministration, abuse
and incompetence that causes
harm or loss to the aggrieved
citizen. Hence it is essential to
ensure transparency, accountabil-
ity and to curb corruption at all
level of administration in
Bangladesh.

Nowadays the Anti-Corruption
Commission is functioning effec-
tively, so the justification for an
ombudsman may be questioned.
However, the ACC is not an alter-
native to the ombudsman since
only abuse of power for financial
or other material gain comes
under the jurisdiction of ACC.
Jurisdiction of different guardian
institutions needs to be distinctly
identified to avoid overlapping and
complementary role between the
ombudsman and other pillars of
national integrity system should
be explored further.

What is ombudsman?

The ombudsman is an institution

established under the constitution

or by the legislature that receives

and investigates complaints

reported by individual citizens

against any government and

institution and recommend cor-

rective actions.

Why ombudsman?

o Protects human and constitu-
tional rights of the citizens.

« Works as an watchdog to
oversee the activities of public
officials and institutions.

« Promotes rule of law.

« Recognises that public agen-
cies are supposed to serve the
citizens.

« A person affected by the activi-
ties of the public agencies can
get quick remedy.

« Promote morale values and
confidence of the citizens
giving a feeling that there is
someone in their favours to hold
the government accountable.

Ombudsman in different
countries
The ombudsman takes different
forms and names in different
countries of the world. There are
also differences in the power,
function and jurisdictions of the
ombudsman. There are offices of
ombudsman in a number of devel-
oping countries.

In 1983, office of the ombuds-
man was set up in Pakistan under
the name of "Wafaqgi Mohtasib." In
10 states of India offices of
ombudsman or "Lokeyukta" have
been established. With a view to
establish the office of ombudsman
at the central level the "Lokpal Bill"
was introduced in the Lok Sabha
in 1989 which was not passed by
the parliament. The Constitution
of Nepal (1990) also provides for
the provision of ombudsman.

Norway is the first country to
establish an ombudsman for the
children in 1981 which is perform-
ing there types of functions:

. Promote and protect the rights
of the children.

. Improve access to existing
rights.

« Promote recognition of human
rights not yet embodied in

legislation or practice.

In New Zealand, as per law,
persons in prison or mental hospi-
tal can place their grievances
before the ombudsman. Thereis a
military ombudsman in Sweden
and a parliamentary ombudsman
in Finland.

Ombudsman is an extra-judicial
alternative system. There are
some activities of the administra-
tion that causes bad governance,
but can not be challenged through
a court of law. For example, if an
application for construction of a
building is refused by the authori-
ties without any legitimate ground
or an application made to the tax
authority remains pending for a
long time, citizens usually do not
go the court or it may be beyond
the jurisdiction of the court. In
such case the citizens have the
opportunity to go to the ombuds-
man.

Status of ombudsman

in Bangladesh

Article 77 of the Constitution of
Bangladesh provides that parlia-
ment may, by law, provide for the
establishment of the office of the
ombudsman. As per the constitu-
tional provision, the Ombudsman
Act 1980 was passed which pro-
vides that a person of high integ-
rity and having experience in legal
or administrative field shall be
appointed as ombudsman. The
act gave the government power to
make the office of the ombudsman
effective through gazette notifica-
tion.

In 2002, after 21 years of pass-
ing, the Ombudsman Act was
made effective, but an earlier

decision of making the act
updated was ignored. Till date the
office of the ombudsman has not
come into being.

In the context of emerging
needs and success of other coun-
tries, Bangladesh has set up
national sector specific Tax
Ombudsman office. After publish-
ing gazette of tax ombudsman in
July 2005 the office has been set
up in July 2006. In Bangladesh
there is also ombudsman in the
private sector: Brac and Diabetic
Association of Bangladesh are
examples.

Ombudsman Act 1980
Appointment: The ombudsman
shall be appointed by president on
the recommendation of the parlia-
ment. [Article 3(1)]

Qualification: Parliament shall
recommend for appointment as
ombudsman a person of known
legal or administrative ability and
conspicuous integrity. [Article 3(2)]
Tenure: The ombudsman shall
hold his office for a term of three
years, and shall be eligible for
reappointment for one further term.
[Article 4(1)]

Removal: The ombudsman may
be removed from his office by the
order of the president passed
pursuant to a resolution of
pParliament supported by a
majority of not les than two-thirds
of the total members of parliament
on the ground of proved miscon-
duct or physical incapacity. [Arti-
cle4(2)]

Remuneration and other condi-
tions of service: The remunera-
tion, privileges and other condi-
tions of service of the ombudsman

How Ombudsman is different from Court of Law

Ombudsman

Courtof Law

Works on administrative justice.

Works on legal justice.

government.

Cannot change any decision taken by the

Can challenge a decision made by the
government on legal ground.

Decisions are considered as recommendations.

Decisions have mandatory implications.

shall be the same as are admissi-

ble or applicable to a judge of the

Appellate Division. [Article 5]

Functions

« Investigation: The ombuds-
man may investigate any action
taken by a ministry, a statutory
public authority, or public offi-
cer.

« Report: If, after investigation of
any action, it appears to the
ombudsman that injustice has
been caused to complaint or to
any other person in conse-
quence of maladministration in
connection to such action, the
ombudsman may, by a written
report, recommend to the com-
petent authority concerned that
such injustice should be reme-
died in such manner and within
such time as may be specified
inthe report.

« Annual report: The ombuds-
man shall prepare an annual
report concerning the discharge
of his functions and submit it to
the president. [Articles 6 & 9]

Power: For the purpose of an

investigation, the ombudsman

may require any public officer or
any other person who, in his
opinion, is able to furnish informa-
tion or produce documents rele-
vant to the investigation to furnish
any such information or produce
any such document. [Article 8(1)]

Exemption: With gazette notifica-
tion, the government may exempt
any public officer or class of public
officers from the jurisdiction of the
ombudsman. [Article (15)]
Immunities: No suit, prosecution
or other legal proceeding shall lie
against ombudsman or any mem-
ber of his staff in respect of any-
thing which is done in good faith.
[Article 16(1)]

Recently a seminar was orga-
nized by Manusher Jonno
Foundation, (MJF) and
Transparency International
Bangladesh TIB. Seminar paper
followed by open discussion
recommended to review the act in
following areas:

Tenure: The ombudsman shall
hold office for five years instead of
three years as stipulated in the
act.

Jurisdiction: Under the 1980 act,
ministries, statutory public author-
ities and public officers all fall
within the jurisdiction of the
ombudsman. However the juris-
diction does not include several
categories of public functionaries.
Recommendation of the Law
Commission may be considered
which proposed widening of the
mandate of ombudsman including
illegal acquisition of property by
public functionaries.

Exemption: Exemption provision

of Article 15 should be dropped
from the act.
Budget: The act has made no
provision of financial resources for
the ombudsman, but it should
have full freedom to draw its own
budget to be provided under the
category of "charged expenditure"
of the national budget.
Commitment: If ombudsman is
not satisfied with the action taken
or proposed to be taken by the
competent authority, a special
report should be made to the
higher authority including court.
Self Regulation: In order to
ensure transparency and
accountability of ombudsman,
self-mechanism of ombudsman
should be developed without
revealing identities; information of
all activities should be made
available and regularly updated
for public information through
website.

Translated by Arif H.  Khan. Both writer and
translator are program managers in Manusher
Jonno Foundation.

Source: Seminar Paper on "Ombudsman for
Good Governance in Bangladesh: Why & How?"
by Dr. Iftekharuzzaman, Executive Director, TIB.

My own little Palestine

SHAMBHU RAHMAT

troubles started with British

masters. Drawing lines,
separating people, making
countries. Some gained free-
dom, others became prisoners.

After World War Il, the
exhausted Empire in retreat --
new post-colonial nations are
created. For geo-political rea-
sons, borders are drawn and
people find themselves in
another country. The original
inhabitants of that land now
become a problem. They have
no documents proving legal
ownership of the land they lived
in for generations. Slowly they
8tart to see settlers -- new arriv-
als subsidised by an invisible,

I MAGINE a country where

far-away state. Ironically the
settlers belong to a people who
have been historically
oppressed, and have just
emerged from a genocide. But
they fail to see the contradiction
in their own action.

Soon, very soon, the original
inhabitants find themselves
becoming a numeric minority.
More settlers take over land and
build settlements. Large con-
struction projects also arrive,
displacing entire villages. The
gentle days are over.

The inevitable happens. The
indigenous people lose their so-
called gentleness. A charismatic
leader rises and unites the
disparate groups -- groups that
formerly had no cohesion, struc-
ture, or politics. An armed gue-

rilla group is born, the stated
intention is to defend rights and
win freedom.

For a time, the world is enam-
ored of the figure of the romantic
guerilla. But soon, other head-
lines dominate and they move
on. Neighbouring states also
support the movement for a
time. Less out of solidarity, more
out of a desire to make trouble
for their enemy. Palestinian poet
Mahmoud Darwish said in a
Godard film: "The world is only
interested in us because of who
our opponents are."

Eventually the neighbouring
states stop supporting the gue-
rillas. The settlers are also
increasingly well-protected.
Lighting terrorist strikes that
cause damage become difficult.

Exhausted and under-funded,
the guerilla movement drops the
demand for full independence.
Now they want autonomy, some
even say partial autonomy
would be acceptable.

The charismatic guerilla
leader comes out of hiding. To
everyone's surprise he finally
recognises the right to co-
existence. Some praise his
maturing political approach,
others remain suspicious. After
top-secret talks, a historic
peace treaty is signed. Some
observers are jubilant: an end to
the fighting? But among the
guerilla movement's own ranks,
there are cries of betrayal. The
movement splinters into two.
The more radical group rejects

the treaty, and vows to continue
fighting.

The second inevitable hap-
pens. Now the two factions start
fighting each other. Brother
against cousin against friend.
Fratricide is the order of the day,
the movement for independence
andrights is long forgotten.

The indigenous people are at
a twilight crossroad.
Independence is a shattered
dream, many are so exhausted
they want peace at any cost.
Their children scatter all over
the world -- Australia, England,
America, any place that will give
a visa. A new diaspora is cre-
ated. The next generation is
exhausted. "Give us freedom"
becomes "Just give me a job
and some dignity."

The once proud guerilla move-
ment is corroded to the point of
random kidnapping of foreign-
ers. No faction claims credit,
thus every person is a suspect.
Even those who have assimi-
lated and taken mainstream
jobs are not protected. It all
depends on the way you look,
the colour of your skin, the
shape of your eyes, your last
name.

Everything | wrote, it hap-
pened, more or less. Not far
away in the Middle East, but
very close to our own homes.
Our hearts bleed for Palestine,
but when will they bleed for our
own people? This is an elegy
for the Chittagong Hill Tracts.

A son'’'s reflection

SYED MUNIR KHASRU

N July 9 last year, | lost
O my father, Syed Amir
Khasru, former secre-
tary, government of Bangladesh.
At that time, | wrote an article in
the DS titled, "Journey of a father
and son," in which | shared with
the readers my experience of my
father's journey through
Alzheimer's disease. | was quite
overwhelmed by the degree of
response it generated from the
DS readers. From our ambassa-
dor in Iran to the doctor in US,
from our family friends and rela-
tives to many people who tracked
my number by calling the DS
office -- | was quite unprepared
for the empathy and compassion
the articles generated. The
important discovery was that
there are many out there who
have to deal with the ordeal of
seeing their loved ones slowly
succumbing to this illness which
gradually erodes the cerebral
functions. In a way, | ended up
writing for many who, probably
through my words, also had their
own experiences ventilated.

Life moves on and so do we,
but some of the footprints in the
sand remain engraved forever.
When | lost my father, one of my
close friends who had lost her
father two years ago told me:
"You know what? People will tell
you that time is a healer and it will
subside; but you will realise that
with time you actually get even
closer to the lost one, as every
tiny little event and experience
will keep on bringing him back to
you."

Today, after a year of my
father's demise, | realise how

right she was. Even in normal
death, sons/daughters continue
getting emotionally closer to their
deceased parents due to the
traces of bondage that keep on
revisiting them. Whether it is an
early morning smile that is no
longer there to brighten your
day, or whether it is a chat over a
cup of evening tea -- it trails you
ceaselessly. However, in the
case of someone suffering from
Alzheimer's the emotional expe-
rience is so intense that the
impact tends to be even larger.
Hopefully, my sharing of feelings
after a year of my father's loss
will give courage and strength to
those whose loved ones with
Alzheimer's are still around, but
the inevitable will happen some-
day.

My father led a very disciplined
life, which helped him maintain a
healthy physique even when the
mind started sliding. From get-
ting up, to doing physical exer-
cise, to going to bed -- everything
was timed around the clock. In
the early morning, he would tend
to collect the flowers that fell from
the tree on the pavement leading
to the front door of our house.
When we came to the dining
table for breakfast, he would
come running with a bucket of
flowers with a big grin sparkling
though his joyous eyes. To him, it
was like handing over a floral
trophy to us from the mother
nature. The tree still overarches
the entrance of our house, but
the empty bucket and uncol-
lected flowers give a blank look in
absence of a friend who probably
touched their lives no less than
he did ours.

In the morning hours everyone

is a little rushed -- having break-
fast, getting dressed, and on the
run for work. My father would sit
there in the sofa with an appre-
ciative look. If | managed to have
a small chat before | left for work,
he would be so happy that it
would become difficult to leave
him. The beauty is that, in spite of
his yearning for company, he
would never request for once that
| stay a little longer or go to office
a little later. My father's US doc-
tor told me that for an Alzheimer's
patient the best medicine is the
care and company of the family.
Hence, what | started doing was
to have him occasionally visit my
office for mid-day tea, during
which we had a father-son heart
to heart chat. During those hours,
| was amazed by so many untold
stories that he had to share, and
his keen insights into family,
people, places, and events.
Since Alzheimer's slowly weak-
ens the individual, in a way it
helps them start unfolding their
inner feelings, which they may
not have shared in their entire
life. Hence, if you have a loved
one with Alzheimer's, encourage
him to speak out -- you may be
pleasantly surprised by what
they may have to share.

My father lost his mother at the
age of six but hardly spoke to us
about our grandmother, other
than that she was a very pretty
and pious lady from a zamindar
family. Little did we know how
much my father missed our
grandmother in his childhood,
until he started sharing more
during our chats. He used to tell:
"My son, childhood is a very
difficult period for those who
don't have a mother." Now when-

ever | come across any orphans,
particularly those without moth-
ers, | see in them the shadow of
my father, and wonder what life
must have been for him when we
were not around to lend him the
support he needed in those
childhood years. Time and com-
pany from the family provide the
Alzheimer's patient the much
needed window for ventilation of
emotions that may have been
suppressed for long. In my case,
| gained much spiritually after my
father's demise, by coming to
appreciate more his strength of
character in successfully meet-
ing the challenges of life during
his formative years.

During those chats, my father
would keep on saying how proud
he was of me because of my
teaching profession, which to
him was the most noble profes-
sion. He never appreciated that |
also was involved in the consult-
ing industry, and would rather
have me only teach. When |
argued that it was not possible to
meet the demands of modern day
life with the salary of a teacher of
a public university, he would ask
me to lead a simpler life and
donate a significant portion of
whatever | was earning. He took
enormous pride in telling every-
one that | did my MBA from the
leading US business school, with
scholarship, and led an inde-
pendent life. The bondage of
faith, trust, and respect between
us grew stronger as Alzheimer's
made us even more proximate
emotionally. It was something
only my mother could understand
best, being the closest to witness
the peaking of a father-son rela-
tionship, as the difficult journey

was being treaded along.

Friday late afternoons, | used
to take my father for a car ride
along with my mother. On week-
days, traffic tends to be heavy,
and there is hardly any road in
Dhaka that can give the feeling of
a highway drive. Hence, we used
to drive to the end of the canton-
ment and have tea in a nice tree
covered spot. | used to drive and
he used to sit next to me and
recite me his favourite Bengali
poems. With time, as he started
forgetting the rhymes, | had to
help him finish the poem, and at
the end when he could not at all
recall it, | recited the poem
myself. When | recited, the glow
of happiness sparkled in his eyes
as he intently listened to the
words that his heart could relate
to but the mind had difficulty
grasping. When | would ask him
whether he was enjoying the
ride, he would reply: "Khuby"
(very much). Then | would tease
him by asking: "Should we now
go home ?" Like a child on a fun
ride unwilling to return home, he
would reply: "Aar ektu porey" (a
little later). In the last one year, in
his absence, | have lost the
charm of Friday afternoons, and
find more comfort in silent reflec-
tions than in the noise of the
roads that used to be over-
whelmed by the poetic chat of a
fatherand a son.

When | returned from work, my
father would cherish the pre-
dinner conversation that we used
to have. Although he used to
repeat things, the patient listen-
ing worked magic by giving him a
sense of empowerment because
his voice was being heard by
none other than his son.

Sometimes he used to put his
head on my shoulder and hold
my hands in silence. No words
were spoken, but our souls could
reach each other even if our
voices were silent. Particularly,
whenever | was going through
any difficulties or was upset, he
had this sixth sense which felt it,
something which | still find diffi-
cult to explain. As | now return
from office, that empty corner
position of the drawing room sofa
gazes at me as helplessly as |
gaze within myself.

The green, tidy, and short
grass on my father's grave looks
as lively as my father was in the
best of his days. Being on the
lakeside -- wind, water, soil, and
plant join hands to create an
ambience of serenity that
stretches much beyond the imme-
diate horizon. As | stand and try
to come to terms that one year
has gone by, suddenly time and
space seem to have lost their
relevance. We, tell ourselves:
"Move on with life," but it is one of
those cases where we may
move, but a part of our life does
not. That part is too heavy to
move, for the sheer weight of the
love and emotion of a father and
son that it has been embedded
with. Those who are still lucky to
have parents around, please
make the most of it while they are
still there. Life is short and the
next journey is long, where we
are on our own.

The author is a Faculty at the Institute of
Business Administration, University of Dhaka.

Mr. Jalil's

capitulation

Kazi S.M. KHASRUL ALAM
QuDDUSI

HE other day, in a TV

programme a new reformist

of AL -- who later went to
Canada -- commented with a glow-
ering face that it was rather easy for
journalists to portray things the way
they liked, which allowed them
infinite leeway to balance things as
well, and that political leaders were
always under strict observation and
the setting was all the more critical
now. Yes, leaders are very
deservedly undergoing testing times
these days.

Admittedly, all journalists are not
committed to sheer objectivity.
However, the leader's observation
about the journalists is a damned lie,
because the readers of today are
smart and intelligent enough to put
things in their true perspectives and
read between the lines. That the
new reformist was again trying -- in
the conventional way that our lead-
ers are used to -- to dupe the audi-
ence, has been substantiated by
what AL General Secretary Abdul
Jalilhas done.

Arguably, most of our leaders
have faults. The Jalil "capitulation”
has, however, adorned them with
the "frailty" epithet as well. There is
no defense for Jalil, because if he did
not have a guilty mind, he would not
have done so even under duress, if
there was any. Yes, who wants to
languish in jail and that, too, after
leading a heavenly life for many a
year?

Yes, we have heard of many
legendary leaders not bowing down
to any pressure, and remaining
dedicated to their commitments
despite odds and threats of all sorts.
Nelson Mandela passed 29 years of
his life in prison. Bangabandhu had
to sleep for months beside the grave
dug out for him in the Pakistani jail.
Four national leaders of Bangladesh
had to sacrifice their lives in jail
because they remained steadfast in
their principles.

The world has seen many more
leaders of the kind stated above.
But, all of them were leaders of
yesteryears. Why should, however,
leaders like Abdul Jalil be like the
leaders of the past? After all, com-
mitment, dedication, or such things
are just alien to modern-day leaders.
It has again been proved that they
are in politics only for self-
aggrandizement by any means, fair
or foul. Thus, suffering hardship, let
alone sacrificing, is just impossible
forthem.

No, my intention is not to con-
demn Abdul Jalil for his mercy
petition from the jail. I, however, find
it essential to register strong reser-
vations about his remark that Sheikh
Hasina was responsible for the
current state of affairs in
Bangladesh. Sheikh Hasina is
hardly beyond mistakes or criti-
cisms. Allegations of many sorts
have been leveled against her.

Legal action against her is being
intensified and senior leaders of AL
are out to oust her from the party.

However, the recent remarks by
Jalil regarding Hasina must have
been a pleasant surprise for all her
detractors. Most importantly, this
promises to become a weapon for
BNP-Jamaat and their die-hard
fans. Yes, Sheikh Hasina was more
or less despotic. But, to my mind, it
was not her "authoritarian”" leader-
ship but her "overdependence" on
the forces of money and muscle that
has brought such an agonizing day
for hertoday.

Reportedly, Sheikh Hasina made
an extra effort to make Jalil the party
General Secretary, bypassing more
deserving party leaders. However,
the Jalil "capitulation" also testifies to
the glaring fact that rewarding
undeserving ones is always coun-
terproductive. Yes, Jalil's remark
regarding Hasina truly vindicates, or
rather, better serves the vested
interests of the BNP-Jamaat clique,
which turned the country into a
veritable paradise for lootocracy and
anarchy.

The people, however, know
pretty well that it was the
misgovernance as well as excesses
of the that regime that brought the
country to such a pass that the
armed forces had to step in and help
set up an interim civil administration.
Truly, the whole of the country
watched with great interest the
"dialogue" drama involving BNP's
Abdul Mannan Bhuyian and AL's
Abdul Jalil.

However, the people will never
forget the horrific scenes of bloody
confrontations on the streets of
Dhaka, following the failure of the
dialogue between the two leaders.
One "hero" of that drama is now
playing the flute of reform. And, the
other has resorted to the "crying"
technique. Most probably, they were
not allowed by the two ladies and
party leaders to reach a consensus
inthe dialogue.

However, the claim of making
"progress" in the dialogue, espe-
cially by Abdul Jalil, was a real joke,
which turned really sour in no time.
Anyway, the bottom line is that the
Jalil "capitulation" has pushed the
last nail into the coffin of
Bangladesh's modern-day leaders'
credentials and credibility.

The few who still had confidence
leftin the modern-day leaders must
now have been disabused of their
mistaken belief. | believe "capitula-
tion" of a veteran leader like Abdul
Jalilamply proves that the nature of
our modern-day leaders has
reached the nadir of degeneration,
from which no come-back of that
old, rotten block will be welcomed
by the people, who are so very tired
ofthem.

The writer is Assistant Professor, Department of
Public Administration, University of Chittagong.
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