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Private rights and public wrongs: Limits of press freedom

ATTORNEY PABLITO A PEREZ

I IKE any other right, the press right is

not without limit or corresponding

duty. It may be easier to understand
this if one draws a line between the journal-
ist's conduct and the content of his publica-
tion; the first refers to his actions while the
second pertains to the message or view-
point. While courts have generally been
solicitous of the constitutional guarantee
that protects viewpointor content, the same
is nottrue of media's conduct.

The repression or punishment of any
form of action or conduct that amounts to a
crime, or which results in injury or harm to
others, or which creates risk of greater
social injury is widely recognised as a valid
public goal. The press is not exempt from
the general set of laws and rules that gov-
emns the public in their dealings with the
state, the society and other persons. The
press right "has never been construed to
accord newsmen immunity from torts and

uating where media abuses its rights or
commits illegality. The right to information is
a public right and is intended to enable the
governed to participate in governance, not
so that media can publish. It is not an
adjunct of the press right and media may
claim the right only as an agent of the
public, not because of a right to publish.
Justrecently, the Philippine Supreme Court
refused to broaden the right to information
by upholding a presidential order that
disallows executive officials from testifying
in congressional investigations. Clearly,
what experience has taught us is that there
are lines not to be crossed, not even by
media.

Private rights and the duties of

media

The private individual has three basic
rights-- the right to life, the right to liberty and
the right to property. Media may infringe on
any of these rights in varying degrees.
Common violations of private rights may be

crimes committed during the course of
newsgathering... [It] is not a license to
trespass, steal, or to intrude by electronic
means into the precincts of another's home
or office”. The publisher of a newspaper
has no special privilege to invade the rights
andliberties of others.

Newsworthiness is not a defence to
unlawful behaviour and does not create
immunity for felonious conduct. Several
years back, a Philippine broadcast journal-
ist registered herself as a voter twice pre-
cisely to prove the very point and thus add
credibility to her report on election fraud.
She made news all right, not because of her
article but because she was threatened
with criminal prosecution for violation of
election laws. Similarly, even if done in the
pursuit of a valid media report, the unautho-
rized removal of evidence from a crime
scene, or participation in anillegal business
like smuggling of aliens or maintaining a
child pornography site, or unlawful entry
into a restricted government facility would
not excuse the crime committed.

Neither is the right to information exten-

committed by media in the course of its
newsgathering activities, in the publication
of libel or private facts, and in its post-
publication activities. In the course of
newsgathering, the media professional
may violate laws of general application or
commit trespass, harassment, misrepre-
sentation and fraud, or breach privacy and
confidentiality. These are narrated below:

Property rights and the duty
to respect privacy and

confidentiality

Property rights are violated by trespass
and unauthorised entry, or when media's
access is without consent of or over the
objection of the party with the right.
Unlawful access may also be secured
through fraud, deceit or misrepresenta-
tion. These problems are now prevalent
especially in the case of the broadcast
media whose staple these days is reality
television, undercover investigations with
secret cameras and other hidden audio
and video technology and ride-alongs.

Whereas before the media restricted itself
to reporting only matters in plain or public
view, the pressure of the exclusive, the
real-time, and the ratings have embold-
ened media to make news instead of
waiting for the news to break. In such
cases, the courts have looked at media
professionals as complicit co-actors in the
event and not mere reporters and thus
held them responsible for their conduct.
The same responsibility is imposed on
media who misrepresent, mislead, lie or
use some other subterfuge to gain access
orinformation from private sources.

The concept of privacy may be strange
to Asians. If you have been to the
Philippines, you can see 20 people with
criss-crossed knees and elbows seated in
a jeepney that sits only 16, or ten very
adult men passing the same glass the
whole night in a drinking ritual, or a shanty
half the size of a standard hotel room
where an entire eats, sleeps and procre-
ates in the same space. This notwith-
standing, judicial decisions of late have
been expanding private space from the
traditional privacy of domicile and com-
munications to a broader zone of privacy
that covers a person's personality, dignity,
integrity and physical body. The right of
privacy, or otherwise the right to be let
alone, is now defined more broadly in
terms of a reasonable personal expecta-
tion of privacy and not just physical space.
Whether a privacy claim may validly be
made depends on two tests: i) whether by
his conduct the individual has exhibited
an expectation of privacy, and ii) whether
this expectation is one that society recog-
nises as reasonable."

Privacy infringement may be committed
by i) prying into the privacy of another's
residence, ii) access to confidential com-
munications or correspondence, iii) disturb-
ing the private life or the family relations of
another, iv) intrigue or innuendo that results
in alienation from or embarrassment
among friends or community, and v) publi-
cation of private facts that resultin vexation,
humiliation, contempt or dishonourdue toa
person's religious beliefs, lowly station in
life, physical defect, circumstance of birth or
origin or other personal condition. The
privacy or confidentiality of certain informa-
tion has resulted in legislation that penal-
ises unauthorised disclosure where the
dignity of persons and the integrity of official
processes demand secrecy. In recent
years, the Philippines has removed from
the public sphere much information in
cases involving children and youthful
offenders and witnesses, victims of sexual
crimes regardless of age, family members
in dispute over domestic affairs and public
and quasi-public officials involved in disci-
plinary or pending investigative proceed-
ings.

In the law on privacy, there still however
remains the ambiguous dichotomy
between the public figure and the private
figure. You may still recall the 1986 People
Power Revolt in the Philippines. When an
Australian movie ouftfit tried to film a docu-
mentary of those events, ex-Defense
Secretary Enrile and Col. Gregorio
Honasan who both played indispensable
roles in these events sued to prevent any

reference to them in the film. In ruling
against them, Philippine courts denied
injunction since the 1986 events were
genuinely a matter of public interest and
concern, butonly as long as a "fairly truthful
and historical presentation of events is
presented... no presentation of an unwilling
party... certainly no revelation of intimate or
embarrassing personal facts." ... The same
court defined a public figure as... " a person
who, by his accomplishments, fame, or
mode of living, or by adopting a profession
or calling which gives the public a legitimate
interest in his doings, his affairs, and his
character has become a public personage.
Heisin otherwords, a celebrity." The courts
have recognised that what is a matter of
legitimate public concern is to be deter-
mined on a case to case basis and there is
no rigid test that provides an easy answer.
In 1991, "private was defined as 'belonging
to or concerning an individual person,
company or interest' while public means
'pertaining to or belonging to or affecting a
nation, state or community'. Much later, a
broader interpretation of the public sphere
was defined to" embrace subjects which
the public may want to know, either
because these directly affect their lives, or
simply because such matters naturally
arouse the interest of an ordinary citizen".
The discussion is far from resolved. You
may have read that the President's hus-
band has gone on a rampage and charged
atleast45 journalists in differentlibel cases,
principally on his claim that other than being
the president's husband, he is a private
person. Arroyo claims that he does not
occupy any public office or perform any
official duty for his wife's government, thus
the media should just leave him alone.
Some of these journalists have sued back.

Right to personal honour and
the duty of restraint

The media has a duty of restraint when a
man's honour or reputation is at risk by
public disclosure. It is this duty that the law
on libel imposes. Libel is primarily trespass
on a person's honour, more than on his
privacy. By definition, libel is committed by
publicly and maliciously imputing a crime, a
vice or defect or any act, omission, condi-
tion, status or circumstance tending to
cause dishonour, discredit or contempt of
another. Criminal libel punishes the public
disorder that the defamation or dishonour
caused, independently of any relief for
violation of personal rights. In this sense,
criminal libel is not purely a private wrong,
and state resources and machinery are
expended to prosecute and punish the
defamer in order to preserve public peace.
The essence of libel is a defamatory impu-
tation made publicly and with malice. Of
these elements, malice is the most prob-
lematic. By definition, malice is evil intent, a
motive to do harm, or to commit wrong on
another. In some cases, malice is proved
by evidence of a reckless disregard for
truth, or when publication is made regard-
less of whether the matter being published
is true or not. The judicial difficulty is who
among us can deign the evil that lies in a
man's heart? Let me discuss some rules
that have emerged with respect to the rule
onmalice:

1) If the published matter is defamatory,
malice is presumed.

2) If the published matter is defamatory
but privileged, malice is not presumed and
must be proved asfact.

3) If the published matter is defamatory
but true, there must still be good or justifi-
able motive to publish.

4) If the defamatory matter refers to a
public official in connection with his official
duties, malice is not presumed and actual
malice must be proved.

The concept of privilege as a defence is
not easily understood and sometimes
induces media into false confidence in a
supposedly water-tight defence. There are
indeed matters which by law are absolutely
privileged and thus may not be the basis of
a libel charge. However, privilege may only
be qualified or conditional and thus may still
result in liability if actual malice or malice in
fact can be proved by the victim.16 If a
matter is conditionally privileged, publica-
tion of such matter must in all cases be
motivated by a good and justifiable reason.
There is positive news. Following US
rulings, Philippine courts have made it
more difficult for a public official to sustain a
libel charge, whether criminal or civil, by
requiring proof of actual malice or malice in
fact as a condition of liability. To sustain a
libel charge, the public official-plaintiff must
prove that i) the published matter is untrue
and that the publisher knew the matter to be
untrue or had no regard whether such
matter was true or not and ii) the publisher
was motivated by an evil intentor adesire to
cause harm by making the publication. If
this rule is observed, any publication about
a public official in connection with his official
duties cannot result in liability if i) the pub-
lished matter is true, or there is reasonable
belief in its truth, or even if untrue, the error
is aresult of an honest mistake and ii) there
is good or compelling reason to publish the
matter.

Rights of the accused and the

duty of fairness

Murder, rape, kidnapping and even prosti-
tution and petty theft have always been
good copy. A man charged with a crime,
especially when committed under scan-
dalous or shocking circumstances or
those involving well-known personalities,
is always news. However, to the accused
and the courts that will render judgment,
the newsworthiness of these events is
secondary. This has resulted in problem-
atic relations between media and the
courts in the matter of closed courtrooms,
confidentiality rules, unfair publicity or trial
by media, access to litigants and parties,
and post-litigation comments.

In 2001, some media networks peti-
tioned to allow the live video coverage of
the trial of former President Estrada for
the capital offence of plunder. Previously,
the televised impeachment proceedings
that led to his overthrow did not serve
Estrada well, and the Supreme Court
agreed with Estrada this time, denied live
coverage and ruled that ... "the rights of
the accused and the power of the court to
control its own proceedings are superior
to the press right and the public right to
information". This is not to deny that the

right of the public and the press to attend
trials is an implicit constitutional right.
Open and public trials are essential to
maintain public confidence in the adminis-
tration of justice and is an indispensable
aid to fact-finding. This right is however
subject to reasonable limitations to
ensure the efficient operation of courts,
the preservation of respect, decorum and
dignity of the judicial system, the rehabili-
tation of offenders, privacy of victims and
other trial participants, and the effective-
ness of law enforcement. Consequently,
the courts are given wide latitude to take
measures to i) prevent carnival atmo-
sphere in court and court premises, ii)
insulate witnesses and important trial
participants, iii) control the release of
information, leads and gossip, iv) forbid
media statements and extra judicial
statements by lawyers, parties or ftrial
participants.18

Finally, | wish to comment on what has
become a very common but disturbing
occurrence in Philippine media-- the media
confession and the media as witness. It is
not unusual to see the spectacle of media
thrusting a microphone into the face of a
suspect on prime time newscasts, inducing
the latter under the full glare of media lights
to admit to a crime for which he has just
been arrested or to explain why he had
done or what he felt while committing such
a heinous crime. In this case, media is not
just reporting but is taking the initiative to
extract a confession without regard for the
suspect's rights. Evidently, there is nothing
better for the ratings that for the public to
see and hear a suspect squeal his guilt on
nationwide news. Not surprisingly, it is
always the indigent suspect, ignorant of his
rights and denied benefit of counsel or legal
advice, whoiis inveigled to admit his guilton
videotape. Such actions do not speak well
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of the media's duty to ensure that the rights
of the accused whose life or liberty is in
jeopardy are not weakened or made inef-
fectiveinany manner.

Conclusion

Democratic constitutions forbid the pas-
sage of laws that will infringe, restrict,
abridge or limit the press right and the right
of free speech. Speakers, reporters and
media organisations must however exist
and function within a society ruled by law
where actions that affect others have legal
consequences. In the performance of
media's functions, it may be useful to ask
these questions before media exercises it
vastpowers:

1. Is there a relevant law or rule?
Professional advice may be necessary.

2.Am | reporting news or making news?

3. Does the public have a right to know
ofthesefacts?

4. Is there arisk of harm or injury to any
person?

5. Is the safety, dignity or welfare of
children or some other protected class at
risk?

6. Is there a more compelling social
need that overcomes personal privacy or
private rights?

7. Is there a less intrusive way to gather
oraccess the sameinformation?

8. Are any of the rights of the accused
weakened or prejudiced?

9.Do | have agood motive?

10. Will my publisher defend me if | am
sued?

This paper was presented in a Seminar-
Media Laws-- the Media and the Law: A
difficult relationship, Kathmandu, Nepal.

The write is Professor at the San Beda College of Law,
Philippines.
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National human rights institutions: A primary discussion

SAYEED AHMAD
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and should cooperate with a

NHRIs are called on to publicize

HE government's recent
decision, in principle, to
form a National Human
Rights Commission has earned
wide level of welcome. Though for
the last ten years it was in the list of
the commitment of the govern-
ments, in reality people found it as
simply rhetoric. However, this time
considering the nature and activity
of the present Government, many
people believe that it is going to be
a reality. Thus, this is the high time
to bring out discussions from vari-
ous aspects regarding National
Human Rights Institutions (NHRI).
National Human Rights
Commission is one of the catego-
ries of National Human Rights
Institutions (NHRI). The other
categories are ombudsman and
other specialised national institu-
tions. While the worldwide interest
in National Human Rights
Institutions (NHRI) is a relatively
recent phenomenon, the original
concern with such institutions
dates back to 1946 when the issue
was first addressed by the United
Nations Economic and Social
Council (ECOSOC). The Council
asked the Member States to con-
sider the desirability of establishing
information groups or local human
rights committees within their
respective countries to collaborate
with them in furthering the work of
the Commission on Human Rights.
In 1960 the Economic and

invited Governments to encourage
the formation and continuation of
such bodies as well as to communi-
cate their ideas and information on
the subject to the Secretary
General.

As standard setting in the field of
human rights gained momentum
during the 1960s and 1970s, dis-
cussions on national institutions
became increasingly focused on
the ways in which these bodies
could assist in the effective imple-
mentation of these international
standards. In 1978, the
Commission on Human Rights
holds a seminar in Geneva from 18-
29 September on national and
international institutions to draft
guidelines for the structure and
functioning of such bodies. The
seminar proposed a series of
guidelines, which suggested that
the functions of national institutions
should be:

(a)To act as a source of human
rights information for the
Government and people of the
country;

(b)To assist in educating public
opinion and promoting awareness
and respect for human rights;

(c)To consider, deliberate upon,
and make recommendations
regarding any particular state of
affairs that may exist nationally and
that the government may wish to
referto them;

(d)To advise on any questions
regarding human rights matters

Government;

(e)To study and keep under
review the status of legislation,
judicial decisions and administra-
tive arrangements for the promo-
tion of human rights, and to prepare
and submit reports on these mat-
ters to the appropriate authorities;

(f)To perform any other function

which the Government may wish to
assign to them in connection with
the duties of the State under those
international agreements in the
field of human rights to which it is
party.
Concerning the structure of
such institutions, the guidelines
recommended that they should:
(a)Be so designed as to reflect in
their composition, wide cross-
sections of the nation, thereby
bringing all parts of that population
into the decision making process in
regard to human rights;

(b)Function regularly, and that
immediate access to them should
be available to any member of the
public or any public authority;

(c)In appropriate cases, have
local or regional advisory organs to
assist them in discharging their
functions.

The guidelines were subse-
quently endorsed by the
Commission on Human Rights and
by the General Assembly. The
commission invited all the Member
States to take appropriate steps for
the establishment, where they did
not already exist, of national institu-

Human Rights Commission

tions for the protection and promo-
tion of human rights, and requested
the Secretary General to submit a
detailed report on existing national
institutions.

Throughout the 1980s, the
United Nations continued to take
an active interest in this topic,and a
series of reports, prepared by the
Secretary General, was presented
to the General Assembly. It was
during that time that a considerable
number of national institutions
were established.

In 1990, the Commission on
Human Rights called for a work-
shop to be convened with the

participation of national and
regional institutions involved in the
protection and promotion of human
rights. The workshop was to review
patterns of cooperation of national
institutions with international insti-
tutions, such as United Nations and
its agencies, and to explore ways of
increasing their effectiveness. The
main outcome of this important
workshop, held in Paris in October
1991, are known as 'The Paris
Principles'.

The Paris Principles:The Paris
Principles are the principal source
of normative standards for national
human rights institutions. So far

these principles are considered as
the main guiding principles for
NHRIs. Both the Commission on
Human Rights and the General
Assembly later endorsed them.
The mail elements of Paris
Principles are as follows:

?The Principles are broad and
general. They provide that a
national institution should be estab-
lished in the national Constitution
or by a law that clearly sets out its
role and powers and that, its man-
date should be as broad as possi-
ble.

e They state that the national
institutions should be pluralist

range of social and political
groups and institutions, includ-
ing NGOs, judicial institutions,
professional bodies and
Government departments.

The principles state that, NHRIs
should have an infrastructure that
allows them to carry out their
functions. Particular interest is
attached to the need for ade-
quate funding to allow the institu-
tion to be independent of the
government and not to be subject
to financial control that might
affectits independence.

The principles provide that
NHRIs should make recommen-
dations and proposals to govern-
ments on various matters relating
to human rights, including exist-
ing and proposed laws, human
rights violations and the national
human rights situation in general.
They require national institutions
to promote teaching and
research on human rights and
organize public awareness and
programmes.

The Principles address the
methods of operation and by
implication, the powers of national
institutions. They are entitled to
consider any issue falling within
their competence without authori-
zation from any higher authority.
They are entitled to hear any
person or gather any evidence
needed to consider matters falling
within their competence.
According to the Paris Principles,

their decisions and concerns, as well
as meet regularly. The principles do
not require NHRIs to have a 'quasi-
jurisdictional' function- that is to
handle complaints or petitions from
people whose human rights are
alleged to have been violated.

However, where NHRIs do have this

function, the principles list the follow-

ing particular obligations:

o To seek an amicable settlement
through conciliation, a binding
decision or on the basis of confi-
dentiality;

« To inform petitioners of their rights,
and available remedies, and
promote access tothem;

e To hear complaints and transmit
them to competent authorities;
and

e« To make recommendations to
competent authorities.

The role of NHRI is very impor-
tantin the protection and promotion
of human rights as they bridge
between the state and its citizens.
Thus, NHRIs should be completely
independent and at the same time
capable to address any human
rights issue with adequate effec-
tiveness and competence.

Source: Office of the United
Nations High Commissioner for
Human Rights (OHCHR) publica-
tions

The writer is Coordinator, Media and
Communication Unit, Ain o Salish Kendra (ASK),
Dhaka.
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