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“ALL CITIZENS ARE EQUAL BEFORE LAW AND ARE ENTITLED TO EQUAL PROTECTION OF LAW”-Article 27 of the Constitution of the People’s Republic of Bangladesh
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Enhancing people's access to law

SHAH MD. MUSHFIQUR RAHMAN
“ I GNORANCE of law is no
defence” is a celebrated
maxim in legal jurisprudence
and reckoned to be one of the most
cardinal principles in criminal

administration of justice.
Implications of this maxim are not

and legal provisions, at least
some basics of these, cannot be
overemphasised. Is this most
suitable word? May be you could
think of an alternative. Getting
access to laws is to be seen as a
right of the public and state cannot
ignore its duty to facilitate the
accrual of this right. But unfortu-

limited to mere academic interest
rather capable of touching even an
ordinary citizen's life. It presup-
poses that every citizen knows
every provision of every law of the
land, be it possible or not. Say, for
example, being an ordinary city-
dweller and oblivious to the civic
etiquette you have spitted on the
road of Dhaka and much to your
surprise, got arrested by the police.
Here your plea of ignorance that
'spiting on road is an offence
according to the Dhaka
Metropolitan Police Ordinance,
1976" will come to no help. It will not
be convincing enough on your part
just to prove that it is humanly
impossible to know, even for a
seasoned lawyer, every section of
almost 1,400 operative laws in
Bangladesh. But whatsoever
bizarre it may sound, the inevitabil-
ity of this maxim cannot be ignored
so cheaply. Except for this principle
a thief or even a murderer could
plead not guilty forwarding igno-
rance as a defence. We cannot
allow that to take place, can we?
Immediately it follows that
indispensability of access to law

wills, conveyances and contracts.
They used to ornament the sim-
plest legal transactions with
mountains of legal jargon, just to
make things exceedingly lengthy
keeping in mind that fees were to
be paid by the number of lines.
Somehow, someway that culture
perpetuated. Today it is more of a

nately in Bangladesh getting laws
on demand is not that easy even
for a lawyer. And, as all reason-
able persons may agree, accessi-
bility is not all about physical
reception of laws but also includes
understandability of contents and
consequences of those, if not
ramifications. After all, there is no
point in being bombarded by
scores of laws and understanding
nothing out of those. But the
characteristic language in which
laws are framed in our country is
more than enough to daunt any
ordinary person.

One may rightfully ask why
laws are typically couched in such
complex and incomprehensible
manner. This can well be an inter-
esting research subject. The first
instance of drafting legal provi-
sions in almost impenetrable way
and inordinately lengthy sen-
tences can be traced back to the
interesting yet ridiculous practice
introduced by the tabelliones of
ancient Rome. This counterpart of
today's conveyancer appeared in
late Roman Empire with the task
of drafting legal documents like

custom for most of the legal
experts, if not all, to accord dispro-
portionate emphasis to mere
technicalities of law rather than
substance and spirit so as to take
legal matters far away from public
understanding.

Consequence of such inacces-
sibility of law to masses is the
confinement of the subject within
a very privileged and well-defined
class known as lawyers, and it
helped nothing but the monopoli-
sation of legal affairs. But unfortu-
nately, to the lawyers' preference,
law-framers in almost every com-
mon law countries scarcely have
done anything to turn around the
state-of-affairs. As laws are meant
for general public and they are
meant to abide by the legal provi-
sions, it is not only desirable but
also essential for general people
to know and understand laws. But
is it possible to frame such a
supposedly 'very technical' sub-
ject like law in a manner easily
understandable to laypeople? Or,
itonly sounds good as an egalitar-
ian idea and is practically
unviable, and thus unachievable?

Whenever we talk about simpli-
fying legal texts to make things
understandable to non-lawyers,
we must cherish the name
Napoleon Bonaparte. He headed
the drafting committee vested with
the responsibility to bring into life
the 'Code civil des Francgois' or
'French Civil Code', which supplied
the necessary impetus for pro-
people codifications of laws of
other civil law countries. Napoleon
had no academic background in
law but was gifted with acute sensi-
bility and exceptional prudence.
During the process he was quite
successful in putting a leash on the
prospect of debates on merely
technical issues reaching a hair-
splitting level, and thus was able to
keep things down-to-earth. Being
constantly kept on toes, the drafts-
man always had to ask himself
whether the words he had chosen
would withstand the quires of
Napoleon, who was very deter-
mined to make a code comprehen-
sible to even a layperson. French
Civil Code still is celebrated for its
unique clarity and lucidity.

Another important aspect of
access to law is the people's
involvement in the justice system.
Is there any better idea than to
create an ownership feeling among
the citizens about the system
through which their disputes are to
be resolved? But how can it be
possible?

In the Soviet era judges were
elected by direct and universal
suffrage or by people's representa-
tives. All the judges were elected
for five years with the scope to be
impeached at any time before
maturity of tenure. For a regime
with the goal to establish popular
sovereignty, it was more of a matter
of necessity to draw ordinary
people (even from peasants and
workers) to dispose of the func-
tions of judges. It was more so in
the case of lower tiers of courts
having Comrades' courts at the
lowest level. Comrades' courts
were local collectives charged with
exerting social pressure on individ-
uals who were guilty for breach of
social norms.

Another greatest example of
facilitating people's involvement
in justice administration can be
found in the yet earlier pages of
legal history. American settlers of
European origin knew the unmis-
takable dangers of a highly
monopolised legal business and
found 'deprofessionalisation' of
the law-practice to be the appro-

priate answer fitting their newly
emerged radically democratic
society. President Andrew
Jackson spearheaded the mis-
sion as a result of which almost all
states enacted laws requiring that
judges got to be elected directly
by people or indirectly by people's
representatives for a specified
period of time. Even today a clear
majority of states hold on to this
ideology. Yet more striking move
in 'deprofessionalising' was the
introduction of statutes whereby
every citizen, irrespective of
his/her educational background,
was entitled to practice law. And
there is no point in liberalising the
profession keeping all its unnec-
essary technicalities and formali-
ties intact. So, necessary reforms
were brought in. Both substantive
and procedural laws were simpli-
fied accordingly. But at a subse-
quent point of time legal profes-
sionals realised that their best
interest would be best served by
means of 're-professionalisation’
of lawyering and were able to
establish the rule providing reser-
vation of the profession only for
law degree-holders. Such was the
persistence of the professional
organisations of lawyers that it
also ensured: professional com-
petence plays a greater partin the
selection of judges. Obviously,
monopolisation of profession is
exclusively in the interest of that
bunch of people who are in a
position to yield the fruits of such
monopoly.

More popularly known form of
involving members of mass people
in disposal of disputes is the Jury
system. The tradition of jury trial
still goes strong in the United
States with all its attributes.
England still remained heavily
reliant on jury system at different
tiers of its court system.

Documented history suggests
that greater access to law and
people's involvement with justice
administration brought no disaster
to human race. People's confi-
dence in law and justice requires
the development of a sense of
belonging among them. Otherwise
law and justice will continue to
remain within the exclusive domain
of a small but highly privileged
group of individuals. Are we ready
to respond to the call of dispelling
that monopoly?
The-authoris-anAdvocate Memberof Dhaka Bar-
Association.
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International Day Against
Female Genital Mutilation

Female genital mutilation/cutting (FGM) refers
to several types of deeply rooted traditional
cutting operations performed on women and
girls. Often part of fertility or coming-of-age
rituals, FGM is sometimes justified as a way to
ensure chastity and genital "purity." It is esti-
mated that more than 130 million girls and
women alive today have undergone FGM,
mainly in Africa and some Middle Eastern coun-
tries, and two million girls a year are at risk of
mutilation. Cases of FGM have been reported in
Indonesia,
Malaysia and Sri Lanka, and it is suspected that
it is performed among some indigenous groups
in Central and South America. FGM is also being
practiced among immigrant communities in
Europe, North America and Australia.

Since the late 1980s, opposition to FGM and
efforts to combat the practice have increased.
According to the Secretary-General's in-depth
study on violence against women, as of April
2006, fifteen of the 28 African States where FGM
is prevalent made FGM an offence under crimi-
nal law. Of the nine States in Asia and the
Arabian Peninsula where female genital mutila-
tion/cutting is prevalent among certain groups,
two have enacted legal measures prohibiting it.
In addition, ten States in other parts of the world
have enacted laws criminalising the practice.

Asian countries such as India,

Source: UNIFEM.

New trends

United Nations Population Fund
warned against the "medicalisation”
of femalegenital mutilation/cutting.
This tendency, according to UNFPA
Executive Director Thoraya Ahmed
Obaid, arises from increased
awareness of the health risks asso-
ciated with the practice. Ms. Obaid
also warned of atrend of subjecting
younger and younger girls to the
practice in order to avoid their
complaints or refusal to participate.

Ms. Obaid combined her warning
with a renewed call for intensified
global efforts to save the 3 million
girls who still face the risk of female
genital mutilation/cutting every year.
In her appeal for the International
Day Against Female Genital
Mutilation, February 06,2007, Ms.
Obaid pledged "to increase support
for efforts to prevent female genital
mutilation or cutting, and advance
gender equality and human rights,
including the right to sexual and
reproductive health".

An estimated 120-140 million
women have been subjected to the
practice, which violates the basic
rights of women and girls and seri-
ously compromises their health.
The practice leaves lasting physical
and psychological scars, in addition

to the risks it generates during
childbirth. In many countries where
the practice is widespread, laws
have been passed to make female
genital mutilation/cutting illegal. In
addition, an increasing number of
people now disapprove of the
practice--reflecting a rising aware-
ness of its risks.

With this increased awareness,
however, and with greater access to
health-care services, more and
more parents try to minimize the
health hazards of the practice by
turning to health-care professionals
to perform the cutting in clinical
settings --in the beliefthat it is safer.

Health-care workers, on the
other hand, may find themselves
under pressure from individuals and
families to carry out the practice.

"Contrary to popular belief," said
Ms. Obaid, "female genital mutila-
tion or cutting is not required by any
religion. In fact, many religious
leaders and scholars and faith-
based organisations from around
the world have called for the prac-
tice to be banned."

At UNFPA, she added, "we have
learned that to make greater prog-
ress, laws need to be enforced,
people need to be educated, and

communities must be engaged.”
She also noted that through inter-
ventions that foster dialogue, "an
increasing number of communities
have fully or partially abandoned the
practice in favour of alternative
initiation ceremonies, which is a
positive trend".

UNFPA supports a number of
initiatives to abolish female genital
mutilation/cutting around the world.
The most successful -- like those in
Uganda and Kenya -- provide
alternative rites of passage that
usher girls to adulthood without
genital mutilation. The Fund also
works with local and religious lead-
ers who serve as agents of change
within their communities. This
approach has been effective in
countries such as Burkina Faso,
Egypt, Ethiopia and Senegal.
UNFPA also works with human
rights activists to enforce existing
laws that ban the practice.

Source: UNFPA.
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Overriding jurisdiction of the Family Courts

ZAHIDUL ISLAM

S to jurisdiction, section 5 of

the Family Courts Ordinance

1985 clearly states that a
Family Court shall have exclusive
jurisdiction to entertain, try and
dispose of any suit relating to, or
arising out of, all or any of the five
matters, namely (a) dissolution of
marriage; (b) restitution of conjugal
rights; (c) dower; (d) maintenance;
(e) guardianship and custody of
children. Once more, section 3 says
that notwithstanding anything con-
tained in any other law the provisions
of this Ordinance shall apply to cases
relating to the above mentioned
matters. Subsequently, through case
laws, the position regarding jurisdic-
tion has been made the clearest.
Nevertheless, a considerable sec-
tion of lawyers, as a BLAST report
reveals, still think that there are dual
options for claiming custody of
children, dower and maintenance of
wives, that is, for custody of children
and dower money and maintenance
one can bring suit under section 100
and 488 of CrPC; again for the same,
one can bring a suit in a family court.
In fact, such misconception is not an
anomaly when earlier we got some
diametrically opposite judicial views
regarding this, and when the habit of
vast reading is still absent in our

analysis
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lawyer society asawhole.
In the early 1990 in Abdul
Khaleque V Selina Begum (42

(1990) DLR (HCD)450) a High Court
Division Bench held that ... the
purpose of the family Courts

Ordinance is to provide for speedy
disposal of family matters by the
same forum. There will be anomaly
and multiplicity of proceedings, if, in
spite of the establishment of family
court, the Magistrate constitutes to
entertain cases for maintenance.
Provisions made in the Family
Courts Ordinance have ousted the
jurisdiction of the Magistrate to
entertain application for mainte-
nance which is afamily court matter'.

But just after four years in 1994
in Meher Nigar Vs Md Mujibur
Rahman (14(1994) BLD (HCD)
467) another Division Bench
expressed a complete opposite
view to the effect that the Criminal
Courts as usual entertain a case
filed under section 488 of the Code
of Criminal Procedure for mainte-
nance. In section 5 of the Family
Courts Ordinance it has been
mentioned that the Court shall
decide the suits filed in respect of
the five subjects enumerated in the
section. There is difference in
between a suit and a case. And
Family Courts Ordinance has not
created any impediment in the
proceeding of the case filed under
section 488 of the Code of Criminal
Procedure. That is, the gist of the
decision is that one may choose
any of the two forums.

In the same way, in 1996, there

came another judgment in Rezaul
Karim vs Rashsida Begum 16
(1996) BLD (HCD) 11. The judg-
ment held that ' [a] relief provided by
an Act cannot be taken away by
implication simply becasue similar
relief has been provided in a subse-
quent Act without repealing the
provision for relief in the previous
Act. The power of the Magistrate to
act under section 488 of CrPC has
not been taken away by promulga-
tion of the Family Courts
Ordinance.'

Following such contradictory
judgments, confusion emerged as a
natural consequence. But such
confusion did not continue too long
as a Special High Court Bench
comprising three judges dissolved
the issue finally in Pochon Rikssi
Das Vs Khuku Rani Dasi (50 (1998)
DLR (AD)47)in 1997.

To dissolve this issue the said
Court considered - (i) section 3 of
the Family Courts Ordinance which
provides that the provisions of this
Ordinance shall have effect notwith-
standing anything contained in any
other law for the time being in force,
(ii) section 4 which provides that all
courts of Assistant Judges shall be
the Family Courts for the purpose of
this Ordinance, and (ii) section 5
that provides that the Family Courts
shall have exclusive jurisdiction to

entertain, try and dispose of any suit
relating to the subjects enumerated
in this section that includes mainte-
nance. The Court held that these
sections clearly indicate the ouster
of the jurisdiction of other courts in
dealing with the matters enumer-
atedin section 5 of the Ordinance.

However, the court did not
overlook the argument as submit-
ted in Meher Nigar Vs Md Mujibur
Rahman that the word 'suit' as
mentioned in section 5 indicates a
civil proceeding and the cases filed
under section 488 of the Code of
Criminal Procedure is a criminal
procedure; so there is a no ouster of
the jurisdiction of the Criminal
Courts in the matters relating to
maintenance. Hence, the Court
held that:

... itis well settled that a proceed-
ing under section 488 of the Code of
Criminal Procedure is quasi criminal
and quasi civil in nature and this
section has given certain powers to
the Magistrates to grant mainte-
nance to wives and children who are
unable to maintain themselves. Sub-
section (1) of section 488 of the Code
of Criminal Procedure is quasi civil in
nature as order for maintenance is
passed under this part. But sub-
section (3) is quasi criminal. So, in a
word, section 488 of the Code of
Criminal Procedure is both quasi civil

and quasi criminal
in nature. On
consideration of
the provisions of
sections 3, 4, 5,
and 27 of the
Ordinance, we
hold that the juris-
diction of the
Magistrate is
clearly ousted.
Before cominginto
force of this
Ordinance main-
tenance matters
used to be decided
by the Magistrates
under section 488
of the Code of
Criminal Procedure. Now section 27
provides that all suits, appeal and
otherlegal proceedings relating to, or
arising out of any matter specified in
section 5 pending in any Court
immediately before the commence-
ment of this Ordinance shall continue
in the same Court and shall be heard
and disposed of by that Court as if
this Ordinance had not been made.
This clearly says that after the com-
ing into force of the Family Courts
Ordinance the criminal court jurisdic-
tion has been ousted in respect of
awarding maintenance except in
case of pending proceedings
(award).'

It can be noted here that the
abovementioned view was also
taken in Pakistani jurisdiction in
Adnan Afzal vs Capt. Sher Afzal
(PLD 1969 (SC) 187; 21 DLR (SC)
123). Eventually, the position is that
for custody of children, dower and
maintenance disputes one has to
resort only to a Family Court under
the Family Courts Ordinance, and
notto any other courts.

The author is a law and governance researcher,
currently working for Bangladesh Legal Aid and
Services Trust. He can be reached at:
zahid_biswas@hotmail.com



	Page 1

