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“ALL CITIZENS ARE EQUAL BEFORE LAW AND ARE ENTITLED TO EQUAL PROTECTION OF LAW”-Article 27 of the Constitution of the People’s Republic of Bangladesh
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Election beyond 90 days: Legitimacy and
constitutional ways forward

BARRISTER MOYEEN FIROZEE

T present the country is
experiencing a real consti-
tutional and political chal-

lenge. Both questions of preserva-
tion of constitutional order as well
as maintaining political stability are
hanging in the balance due to the
recent political development of the
country. Addressing the nation at
the aftermath of the issuance of the
Proclamation of Emergency, the
President said it is not possible to
hold an acceptable election within
the stipulated 90 days as itis imper-
ative to prepare a flawless voter list
as well as ensuring effective partici-
pation of all major political parties to
hold a free and fair election. In such
an event, the most important con-
stitutional question is whether a
legitimate election can be held
beyond the stipulated time of the
Constitution. Amended Art.123 (3)
incorporated by the Constitution
(Thirteenth Amendment) Act, 1996,
reads as follows: “A general elec-
tion of members of Parliament shall
be held within ninety days after
Parliamentis dissolved, whether by
reason of the expiration of its term
or otherwise than by reason of such
expiration.” Ninety days period for
holding general election starts from
the nextday when the Parliament is
dissolved. According to Art.72(3)
dissolution of parliament occurs in
two ways: (i) it stands dissolved on
the expiration of the period of five
years from the date of its first meet-
ing; (b) the President may dissolve
the Parliament earlier than its five-
yearterm.

Although according to proviso to
Art.123(4) time for holding bye-
election can be extended for further
90 days if Chief Election
Commissioner thinks due to an act
of God such election is not possible
within stipulated time, there is no

provision in the Constitution for
extension of time for holding gen-
eral election. Mr. Mahmudul Islam
in his 'Constitutional Law of
Bangladesh' submits: “The framers
of the Constitution having act of
God in their contemplation and
consciously not making any provi-
sion to meet such contingency in
case of the general election, it must
be held that the holding of the
general election cannot be
deferred beyond the period stipu-
lated in Art.123(3).” In the case of
Mahboobuddin Ahmed v.
Bangladesh the High Court
Division, in the context of bye-
election, held that the provision of
Art.123 is mandatory and the bye-
election had to be held within the
stipulated time. Besides, use of the
word 'shall' tends to favour the
mandatory interpretation of
Art.132(3).

Despite strict stipulation in
Art.123(3), there are some possible
ways to hold a legitimate general
election beyond 90 days maintain-
ing constitutional spirit intact.
Although none of the methods are
full proof, to avoid the biggest
constitutional and political predica-
ment of the present time, they may
pave the way for a rightful solution
to the crisis. It may be mentioned
that it is the Election Commission
who has the authority in accor-
dance with the Constitution as well
as the Representation of The
Peoples Order 1972 to declare the
date of general election but under
no circumstance the Election
Commission can defer such date
beyond 90 days.

The most likely solution could
have been the amendment of the
Constitution for extension of time
for holding the general election by
the Parliament. But such power can
only be exercised by an existing
Parliament under Art.142 following

a special procedure. Since the
present parliament is already
dissolved and the President can
recall a dissolved Parliament if the
country is at war under Art.72(4),
there is no scope for the Parliament
to make such amendment to the
Constitution at the moment.

The President's power, espe-
cially discretionary or residuary, in
case of extreme necessity to go
beyond what is apparent from the
Constitution to tackle constitutional
crisis is very important. Indian
Supreme Court in Shamser Singh v.
Punjab case implied certain discre-
tionary powers of the President
though no such power is clearly laid
out in the Indian Constitution. In our
parliamentary system of govern-
ment role of the President is nor-
mally limited. But situation is com-
pletely different at the time of care-
taker government. Care-taker
government shall be collectively
responsible to the President under
Art.58B(2). President need not actin
accordance with the advice of the
Chief Adviser in exercising his
functions under the Constitution as
Art.48(3) remains ineffective during
care-taker government by virtue of
under Art.58E. Taking oath as
President casts a duty upon the
President that obliges him to pre-
serve, protect and defend the
Constitution. The President must
have the necessary authority in
discharging the duty of preserving,
protecting and defending the
Constitution, specially his discre-
tionary power to save the country or
the Constitution from destruction.

In the case of Reference by
Governor General, Federal Court
of Pakistan held that the President
may promulgate an Ordinance
without taking constitutionally
required advice from the Prime
Minister in a special circumstance
and the doctrine of necessity will

render such Ordinance valid. Lord
Mansfield described the principle of
necessity as follows: 'Subject to the
condition of absoluteness,
extremeness and imminence, an
act which would otherwise be
illegal becomes legal if it is done
bona fide under the stress of
necessity, the necessity being
referable to an intention to preserve
the constitution, the State or the
society and to prevent it from disso-
lution".

The doctrine of necessity was
applied by the Pakistan Supreme
CourtinAsma Jilani, Begum Nusrat
Bhutto and Zafar Ali Shah cases. In
all these, doctrine of necessity was
applied after a constitutional devia-
tion occurred. In the present situa-
tion, notionally, holding general
election is still possible on time. But
in light of the political developments
in past few months, holding general
election leaving the boycotting
political parties, will certainly cause
major political crisis and the coun-
try will experience prolonged
uncertainty which the President
has acknowledged in his speech
before the nation. Application of
doctrine of necessity should not
confine to past scenario but it
should equally be applied if it facili-
tates to avert inevitable deserter. In
terms of the doctrine of necessity,
prevention should be more impor-
tant necessity than just to clean up
the dirty mess created in the past.

Deviation from the Constitution
is not unprecedented in
Bangladesh. With regard to Martial
Law our Appellate Division in many
cases, such as Halima Khatun v.
Bangladesh, Joynal Abedin v.
Bangladesh, Md. Salimullah wv.
Bangladesh, conceded that the
moment the country is put under
Martial Law, constitutional provi-
sion along with other civil laws of
the country loses its superior posi-

tion. In the subsequent case of
Khandker Ehteshamuddin v.
Bangladesh, the Appellate Division
held, "It is true that Article 7(2)
declares the Constitution as the
supreme law of the Republic ..., but
the supremacy of the Constitution
cannot by any means compare with
the proclamation issued by the
Chief Martial Law Administrator."
Hence under unusual circum-
stances certain special provision
can get primacy over the
Constitution. If law framed by
usurpers gets priority, there is no
reason why law made by legitimate
authority in hostile conditions
should not be treated likewise.

To resolve constitutional crisis
the President, as an immediate
necessary action, may make and
promulgate ordinance deferring the
general election date beyond
stipulated 90 days under Art.93.
Although proviso(ii) to Art.93 pro-
hibits such promulgation for alter-
ing or repealing any provision of the
Constitution, it may be justified as a
temporary measure [without alter-
ing or repealing Art.123(3)] by
virtue of the President's discretion-
ary or residuary power exercisable
in case of extreme necessity to
save the country and the
Constitution which is embodied in
the maxim salus populi est
suprema lex (public welfare is the
highestlaw).

The President has already
issued a Proclamation of
Emergency underArt.141Aas he is
satisfied that a grave emergency
exists in which the security or
economic life of Bangladesh is
threatened by internal disturbance.
Ordinarily prior counter signature of
the Prime Minister is required for
the validity of such proclamation,
but during care-taker government,
under Art.58E President alone can
issue such Proclamation of

this process even if the Appellate
Division opines that there is no
scope for deferral under the
Constitution, it may still exercise its
inherent power to allow the Election
Commission to conduct the elec-
tion on this occasion within a speci-
fied time to uphold the
Constitutional order and maintain
political stability in the country.

If time for holding general elec-
tion is extended beyond 90 days, it
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will be held under the care-taker
government. Duration of the care-
taker government is not confined to
any express stipulated time. Under
Art.58C(12) care-taker govern-
ment shall stand dissolved on the
date on which the Prime Minister
enters upon his office after the
constitution of new Parliament.
Until new Parliament is constituted
and new Prime Minister is sworn in
care-taker government shall con-
tinue to function.

In the absence of express power
in the Constitution and the fact that
neither the care-taker government

Emergency.

Constitution has not clearly
spelt out the extent of President's
power under Art.141A. It does not
provide any limitation on his power
as well. As the whole purpose of
Art.141A is to tackle emergencies
and know/unknown contingencies,
the Constitution does not bind the
hands of the President defining his
power within certain limits. But
there is a common misconception
regarding Fundamental rights. The
issuance of the Proclamation does
not automatically suspend the
operation of the fundamental rights
guaranteed under articles 36, 37,
38, 39, 40 and 42 of the
Constitution. Art.141B gives the
President an option to make laws or
to take executive action inconsis-

tent with those articles regarding
fundamental rights Art.141C gives
the President discretionary power
(not automatic) to suspend the right
to move before the court as well as
to suspend all pending proceed-
ings for enforcement of fundamen-
tal right during emergencies, but
such power has to be exercised by
issuing specific order if they are at
allneeded.

In order to clear any confusion
that exists as to the mandatory
effect of Art.123(3) and/or the
application of doctrine of necessity
and/or the exercise of President's
power for deferral of general elec-
tion beyond 90 days, the President
under Art.106 may refer the matter
to the Appellate Division of the
Supreme Court for its opinion. In

nor the Election Commission have
the power to go beyond the constitu-
tionally stipulated timeline, in order
to avoid the inevitable, the President
has the sole authority to defer the
date for holding a legitimate general
election beyond 90 days. The
President can either pass an execu-
tive order under Art.141B (or an
ordinance underArt.93) directing the
Election Commission to that effect or
to settle the matter once for all put
the matter before the Appellate
Division under Art 106 for their
opinion.

The author is an advocate, Supreme Court of
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Worldwide protests call for Guantanamo
closure on 5th anniversary

N the fifth anniversary of
the Guantanamo Bay
detention centre, millions

of Amnesty International members
and supporters are mobilising
around the world in a series of
demonstrations and activities
calling for the US authorities to
close the prison camp once and for
all.

As detentions at the US Naval
Base move into their sixth year, the
organisation also called for all
detainees to be given a fair trial
without further delay or to be
released. Demonstrations and
other events are being held in cities
across the world in more than 20
countries from Washington DC to
Tokyo and from Tel Aviv to London,
Tunis, Madrid and Asuncion. “No
individual can be placed outside
the protection of the rule of law, and

no government can hold itself
above the rule of law. The US
government must end this travesty
of justice," said Amnesty
International's Secretary General
Irene Khan.

"Equally, it is not enough for
world leaders to express concern
about Guantanamo and carry on
business as usual with the USA.
The international community must
actively press the USA to close
Guantanamo and restore respect
forinternational law."

"With every passing day, the
cruelty of this indefinite detention
regime ratchets up another notch,"
said Ms. Khan. "Guantanamo has
come to symbolize the hollowness
of the US government's promise
that respect for human dignity and
the rule of law would lie at the heart
of its response to the attacks of 11

September 2001. Torture, humilia-
tion, discrimination, bypassing of
the courts and disregard for treaty
obligations, with almost total impu-
nity, are all now among the entries
in the Guantanamo logbook."

The first of more than 750
detainees of some 45 nationalities
who have been taken to the base
arrived on 11 January 2002.
Detainees have included children
as young as 13, people who were
simply in the wrong place at the
wrong time, and scores of individu-
als handed over to the USA from
Pakistan or Afghanistan in return
for bounties of thousands of dol-
lars.

Five years on, nearly 400 peo-
ple are held in Guantanamo. None
has been tried. None has appeared
in court and all are unlawfully held.
None of them know for how long
they will be there, itself a form of
psychological abuse in addition to
the physical abuse detainees have
been subjected to. By association,
their families too are subjected to
the cruelty of this virtually incom-
municado island incarceration.

The US authorities have
branded the detainees as "enemy
combatants" in a global conflict.
That the world is seen as the "bat-
tlefield" is illustrated by the fact that
those held in Guantanamo have
included individuals picked up in
Gambia, Bosnia, Mauritania,
Egypt, Indonesia, and Thailand as
well as Pakistan and Afghanistan.

The ClAis known to have oper-
ated an interrogation facility at
Guantanamo, although the
agency's activities remain
shrouded in secrecy. Amnesty
International has raised allegations
with the US authorities that agents

of other countries, including China
and Libya, have been in the base
and participated inill-treatment.

Some of the detainees have
been held in CIA-run secret prisons
in other parts of the world before
being transported to Guantanamo.

"Guantanamo is a central hub in
the web of secret prison sites and
renditions which has been spun
around the world by the USA with
the complicity of other govern-
ments including in Europe, the
Middle East and North Africa," Ms
Khan said. "It is high time the USA
and its partners in crime ended this
web of secrecy and abuse."

"Far from strengthening secu-
rity, these practices have weak-
ened human rights and the rule of
law, which are the best antidote to
insecurity, and have undermined

the moral authority of the USA to
speak on other human rights issues
such as Darfur."

The US government has not
only ignored international human
rights standards, it has also
blocked judicial oversight by its
own courts. Last October,
President Bush signed into law the
Military Commissions Act which
strips the US courts of jurisdiction
to hear habeas corpus appeals
from foreign detainees held as
"enemy combatants", including in
Guantanamo. Habeas corpus is a
fundamental safeguard against
arbitrary detention and torture.
Amnesty International is cam-
paigning for restoration of habeas
corpus and repeal or substantial
amendment of the Military
CommissionsAct.

Source: Amnesty International.
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tinued to deteriorate in Bangladesh in

2006. The country's already poor human
rights record worsened, as security forces con-
tinued to commit numerous abuses, including
extrajudicial killings, excessive use of force, and
custodial torture. The Rapid Action Battalion
(RAB, an elite “anti-crime” and “anti-terror” unit)
and the police were responsible for hundreds of
extrajudicial killings in 2006. A culture of impu-
nity reinforced by legislation which largely
shields the security forces from legal challenge
and by government praise for many of the
unlawful killings leads to abuses going largely
uninvestigated and unpunished.

Security forces used mass arrests as a
means to suppress demonstrations. Workers in
the export garment industry were subjected to
violence and job dismissal in response to
demands for wage increases and safe work
conditions. Violence by religious extremists
increased, and fundamentalist political groups
gained influence in government.

Extrajudicial killings

2006 saw an increase in extrajudicial killings by
RAB and the police, although these were regu-
larly euphemistically dubbed “crossfire” killings.
Many killings were of criminal suspects, but some
had a political taint. RAB and other security agen-
cies also perpetrated torture during custody and
interrogation, and the public display of tortured
and executed victims appeared to be a RAB tactic
to instill fear among criminals and the population.
Instead of holding RAB accountable the govern-
ment heaped praise on it. Despite substantial
evidence, no RAB member has been criminally
convicted for extrajudicial killings.

Death in custody is common. In 2006, 51
prisoners, of whom 32 were standing trial, were
reported to have died from various causes,
including violence by guards and fellow prison-
ers, and delays in medical treatment.

Rise of extremist militancy
Since 1999, 19 bomb and grenade explosions by

P OLITICAL and security conditions con-

religious extremists belonging to militant organiza-
tions such as Jama'tul Mujahideen Bangladesh
(JMB), Hargatul Jehad, and Ahle Hadith have left 181
people dead and over 1,700 injured. It was only after
synchronized bombings in 63 districts in August 2005
raised national and international concern that the
government started investigating and prosecuting
suspects. Between December 2005 and October
2006 over 300 alleged militants were arrested (includ-
ing the six leaders of the JMB), 241 cases were filed,
and 29 people were sentenced to life in prison or
capital punishment. Four organizations were banned.
It was alleged, however, that madrasas used for
training were not investigated and donations from
foreign Muslim organisations did not cease.

After a suicide bomber killed two judges in 2005
the judiciary has operated in a climate of fear and
uncertainty. This has been exacerbated by political
interference and pressure at the national and local
levels. On November 12, 2006, judges' associations
in the lower courts asked for additional protections
from the government.

Key international actors

There was a lack of urgency in the efforts by outside
actors that belied the risks of military intervention or
increased militancy facing Bangladesh if elections did
not proceed credibly. The European Union troika, on a
visit to Bangladesh in February 2006, expressed
concerns about free and fair elections, abuses in
counterterrorism efforts, poor governance, and a lack
of respect for human rights. It asked for strengthening
of the Anti-Corruption Commission and for the estab-
lishment of a Human Rights Commission. The United
States expressed concern with the rising scale of
political violence and offered its support for a fair and
free election.

Bangladesh was elected to the United Nations
Human Rights Council in March, even though it has
failed to submitits initial reports to the UN Committees
on Civil and Political Rights, on Torture, and on
Economic, Social and Cultural Rights. Reservations
to articles 2 and 16.1(c) of the Convention on the
Elimination of All Forms of Discrimination against
Women (CEDAW) have not been withdrawn, and
parliament did not amend citizenship laws to enable
women to pass their nationality to their partner and
children as recommended by the CEDAW Committee.

Source: Human Rights Watch.
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