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FTER the Second World War
human rights emerged as a
. major category in the field
of human activism. It hasbecome a
principal tool in attaining individ-
ual freedom of the citizen of all
countries. A dignified human life
has been the main objective of
human rgggg paradigmi. 'I‘hre con-
cepts of sovereignty of states
and free trade took Ff:?lnh in the
womb of post second world era.
Bath of them are tools of huge
human exploitation. In course of
time states have emerged as the
largest and the worst violators of
human rights, which they are
supposed to ensure and protect.
Human rights are no safer in the
hands of the state incumbents. At
the same time reliance and confi-
dence are shifting from state fo
non-state actors globally because
of the activities of multi-national
forces. Role of non-state actors has
come (o the fore in ensuring
human rights and thereby uphold-
ingoverallhuman dignity.
"Human Rights and Nono-State
Actors” is the theme of the Sixth
Human Rights Summer School.
Empowerment through Law of the
Common People (ELCOP) has
organised this school, Dr Mizanur
man, a professor, Department
af Law, University of Dhaka, being
the protagonist of the whole activ-
ity, Scholars from home and
abroad trained up law students for
their expected transformation into
human rights militants. Speakers
put their emphasis on the activities
of non-state actors, both national
und international.

Non-state actors

“The pssion ‘nom-state actors’
gens includes NGOs, multina-
tional’ enterprises, armed groups,
educational institutions, religious
organisations, private individuals,
civil society, media and multi-
lateral financial organisations like
Waorld Bank and IME They have
distinet "unofficial” nature as com-
pared (o sture uctors and they enjoy
autonomy within the sphere of
state. From these stem their treat-

ment as non-state actors. The tradi-
tiopal international relation is
based on the idea of equal sover-
eignty ofstates. Butthe concept that
state is the sole actor espoused by
the treaties of Westphalia in 1648 is
no longer acceptable. The growing
roleofnon-stateactors, therefore, in
international affairs in general and
in the field of human rights in par-
ticular is now uncontested. The
norms of international human
rights and democratic governance
are now shaping domestic behav-
jour of states. Many existing states
have accepted international human
rights conventions and pledged to
ensure and protect human rights
and individual dignity. This wide-
spread acceptance made them
more vilnerablé to transnational

ressures for political change from
ocal activists linked to interna-
tional NGOs, and international
organisations. The role of non-state
actors in protecting and promoting
human rights is increasingly gain-
ing importance. The context being
the state actors failure to safeguard
human rights sufficiently, the on-
guing globalisation process, non-
state actors as vehicle of sueh pro-
cess, and the increased pressure to
cope with the intermational human
rights standard.

NGOs and humanrights
The role of NGOs in the implemen-
tation and promotion of human
rights is expanding. Their impor-
tance is recognised by states and
inter-governmental organisations.
The human rights NGOs has
evolved in two phases: The first
phase is the emergence and devel-
opment of NGOs having interna-
tiondl network and focus like
Ammnesty International. The second
phase involves the creation and
proliferation ‘of "human rights
monitoring and advocacy groups
within the domestic sphera in all
theregionsof the wotld,

Under all the domestic and
international law state is primarily
responsible for protection and
promotion of human rights.
Nonetheless some international
documents have made non-state
actors responsible for the same
task as Preamble to the Universal

Declaration of Human Rights reads
-- "Every individual and every
organ of state shall strive to secure
the universal and effective recogni-
tion and observance of all human
rights.” This normative statement
includes the role of non-state
actors like NGOs, multi-national-
enterprises, civil society and pri-
vate actors in the promotion and
protection of human rights.
Besides this, the Convention of the
Rights to Child, the ILO
Conventions, the African Charter
on Human and Peoples’ Rights and
the African Convention on the
Rights and welfare of the child
impose obligations directly on
non-state actors like individuals,
NGOs, parents and communities.
The Declaration on United Nations
Human Rights Defenders, ada?ted
in 1998 by the General Assembly of
UN, gave legal basis of NGO activi-
ties as under this instrument
national and international NGOs
can gather information and lobby
"to participate in peaceful activi-
ties against violations of human
rightsand fundamental freedoms.”
The history of NGOs can be

" traced from 200 years back when

associations were established at
the end of eighteenth century in
the United States and Europe to
bring an end to the slate trade. In
modern times activities of NGOs
range from environment protec-
tion to women rights, indigenots
peoples' rights, child's rights,
development issues and human
rights protection. After the Second
World War a number of interma-
tional, regional and national
human rights instruments were
adopted. With this human rights
NGOs started to act and made
profound contribution in the
protection and promotion of
human mghts By drafting many
international instruments, proce-
dures and mechanisms for the
implementation of human rights
NGOs set norms in the feld of
human rights. Provisions of human
rights were incorporated into the
UN Charter because of the active
role of NGOs. Their role was msirui-
mental in drafting the Universal
declaration of human rights. Many
human rights instruments and

conventions were adopted due to
their advocacy. They are playing
impertant role in UN working
groups on human rights. Because
of their activities the position of the
UN High Commissioner for
Human Rights was created. NGOs
were key actors in establishing the
International Criminal Court
which has the power to investigate
and prosecute individuals accused
of erimes against humanity, geno-
cide, and war crimes,

In formulating policy and legis-
lation on human rights NGOs olfer
and utilise their expertise. They
exert their influence on govern-
ment to implement human rights
standard, NGOs contribute to the
promotion of human riEhts
through various methods. Those
are information gathering, advo-
cacy research, campalgning, advo-
catlnaf for changes in the institu-
tional and [egal framework, lobby-
ing and convineing policy-makers,
Activities of NGOs subsume stan-
dard setting, mobilising public,
gubllcity. peace building, network

uilding, information gathering,
and documentation, hiuman rights
education, diplomatic interven-
tion and fact finding mission.

Multinational corpora-

tions and human rights
In last few decades large multina-
tional corporations have become
powerful, in terms of economic
ower and the influence they exert
in the domesticspheres of different
countries. Some multinational
corporations make more sales than
GDPS (gross domestic product) of
many countries. A comparisonwas
made on the corporate sales and
GDP of different countries. The
study revealed that, of the 100
largest economies of the world, 51
are corporations witile 49 are coun-
tries. In negotiations with govern-
ments of most developing coun-
tries this gives to the multinational
corporations stronger bargaining
power over the terms of foreign
investment. The causes being
economic globalisation, increased
mobility of capital and the result-
ing competition between potential
host countries for lower regulating
barriers to foreign direct invest-

ments. All these weakens the lever-
age of governments over multina-
tional corporations.

Multinational corporations have
tremendous influence on the eco-
nomic and social development of

those countries to which thE{lm
ave

investing, Their activities

prejudicial impact on the human

rights protection of the host coun-
tries, Their abuses include complie-
ity in the brulality of those states'
police and military, interference
with internal politics of the host
country, the use of forced and child
labour, suppression of rights o
freedom of association and speech,
violations of right to cultural and
religious practice, infringenient of
rightto property (including intellec-
tual property), and gross infringe-
ment ofenvironmentalrights.
Protection of human rights s the
prime responsibility of states, not
the responsibility of multinational
corporations, As business organisa-
tions they go to countries (o maxi-
mise their profit. Many countries
have miserably failed to put suffi-
cient human rights obligations on
corpotations. Though multina-
tional companies are very powerful
in global economy, but they are not
subjects of international law, so itis
unlikely that it will impose direct
duties on the corporations.
Accordingly multinational corpora-
tions have no responsibility and
accountability under international
law: Multina-tional corporations, at
least in theory, are needed to com-
ply with the laws of the host coun-
tries. But it is very difficult for least
developed countries to mike the
multinational corporations to carry
out their human rights obligations.
The cause being power differentials.
Mareover, in the wake of its breach
the governments of countries of
origin of each multinational corpo-
mtion ry to protect the interest of
that particular multinational corpo-
ration. Any human rights system
has yet to be established which
could make the multinational
corporations accountable and
committed to human rights. Unless
and until the developed countries,
in which most of the multinational
carporations originate, put forward
their full cooperation, the prospect
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uman rights and non-state actors

of making the multinational corpo-
rations liable for breaches of human
rightsremainbleak.

Mediaand humanrights
Mass media is inextricably related
1o human rights. Mass media pic-
tures the situation of human rights
in national, regional and interna-
tional level while printing and
broadeasting different news items.
The main task of mass media is to
inform the people about what is
happem‘ng round the world. By the
process of disseminating different
news materials mass media inform
the people about current situation
of human rights allover the world.
State, as has been mentioned
earlier, is the main actor in the
protection and promaotion of
human rights. State does so by
making laws and providing funda-
mental constitutional rights to the
citizens, by signing, ratifying and
giving effect to various human
rights treaties. Thereby states take
up primary responsibility of safe-
guarding and promoting human

rights within their respective
domestic jurisdiction. But state
agencies very often violate human
rights of eitizens, which the media
bring into the notice of the people.
Media thereby mobilise public
opinion and activate various non-
state actors to protect human rights
by revealing the stories of human
rights violation. It's working as an
effective "Fourth State” guarantee
rightsofvariousvulnerable groups.

Civilsocietyand

humanrights

The concept of civil society is inter-
linked with the concept of social
capital, which is generated by the
efforts of civil society, Many theo-
rists, like economic development,
see social capital equally impor-
tant for development of a country.
Values and norms are implicit in
the social capital, which influence
the rules that regulate the behav-
iour of the members of the society.
The establishment of an open
regime where fundamental human
rights can be protected is possible

through the consistent pressure of
civil society. Globally and nation-
ally the role of givil society has been
well recognised in protesting and
promoting human rights.

Concluding remark

We have not yet found any better
alternative than state, which could
ensure, at least in theory, full wel-
fare of the people. State with its
huge infrastructure and network is
compared to none. [Fitis sincere it
can bring about spec ar wel-
fare of the people, particularly it
can contribute tremendously in
protecting and promoting human
rights. The concept of non-state
actors come to the scene because
of the failure of the states in Safe-
guarding individual freedom. Now
non-state actors are recognised all
over the world. By minimising the
atrocities of the states and protect-
ing and promoting human rights
their role keeps a balance ancd
mitigate the cauge of justice.

The authar is an Assistant Professor, Deparfmant
of Law, University of Dhaka.
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Internet exposes a new international space

An analogical study of cyberspace in light of sovereignless character

Mp.MorsHED MasMuD KHAN,
MonammMAD OSIUR RAHMAN &
MoHAMMAD MAHABUBUR
RAHMAN

Cyberspace curtails the
territorial monopoly of

lessalsovereign

One of the aspects of sovergignty is
that its holder makes law for the
subjects within the territory. The
state itself is a territorial institu-
tion. So the legislative activities are
centered towards the territorial
manifestation. But the cyberspace
is such a territory for traditional
legislation will prove irrelevant for
a fixed territory. Law is defined as a
set of rules, which can be enacted
or adopted more or less in modern
perspective by a legislature. It is

applied and developed by the
courts of law. Both these institu-
tions are organs of state, Since state
is territorial in nature, the law is
conceived and spoken of as territo-
rial .The enforcement of law is
undoubtedly territorial in the same
waty as the stale is; and so the state
power is in time of peace exercised
onlywithin the territory of the state
or on its public ships and aircraft
and on vessels and aircraft regis-
tered under its law on the basis of
objective territorial principle. The
territoriality of law in this meaning
flows from the political division of
the world. No state allows other
state as a general rule to exercise
powers of government within it.
Therefore the enforcement of law is
confined to the geographically
territorial boundaries of the state
enforeingit. Itis easy to understand
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how the enforcement of law can be
regarded as territorial, for force s a
physical affair and is manifested in
physical space. The proposition
that a system of law belongs to a
defined territory means that (t
applies to all persons, things, acts
and eventswithin that territoryand
does not apply to persons, things,
acts and events elsewhere. Control

over physical space, and thepeaple .

and things located in that space, is
a defining attribute of sovereignty
and statehood. Universal Access
Paths to Cyberspace destroyed
territorial confines. Cyberspace
has no teritorial-based bound-
aries. The process and speed of
information transmission on the
net is almost entirely independent
of physical location such as mes-
sages can be transmitted from any
physical location to any other
location without degradation,
decay, or substantial delay, and
without any physical cues or barri-
ers that might otherwise keep
certain geographically remote
places and people separate from
one another. The Net enables
transactions between/among
people who do not know, and in
many cases cannot know, the
physicallocation of the other party.
There i5 no necessary connection
hetween an Internet address and a
physical location, The power to
control activity in cyberspace has
very tenuous connections to physi-
cal location. Many governments
first responded to electronic com-
munications crossing their territo-
rial borders by trying to stop or
regulate that flow of informationas
it crosses their borders. [n particu-
lar, resistance to “Transhorder Data
Flow" (TDF) reflects the concerns
ofsovereign nations that the devel-
opment and use of TDF's will
undermine their “informational
control,” negatively influencing on
the privacy of local citizens and
private property interests in infor-
mation. Even local governments in
the United States have expressed
concern about their logs of control
aver information and transactions

flowing across their borders. But
efforts to control the flow of elec-
tronic information across physical
borders are likely to prove futile, at
least in countries that hope fo
participate in global commerce.
Individual electrons can easily, and
without any realistic prospect of
detection, "enter” any sovereign's
territory. The volume of electronic
communications crossing territo-
rial boundaries is vast in relation to
the resources available to govern-
ment authorities to permit mean-
ingful cgntrol, This lack includes
non-existence of law and legal
institution. But the law applicable
to the cyberspace would be quite
different form territorial -based
law because of the peculiarity of
cyber world bearing virtual charac-
ter of visual nature, It should be
considered that the events or activ-
ities ensued in cyber world causing
legal consequences are not less
than those are in the real world.
Accordingly a distinet set of laws
and legal principles has become
inevitable to be adopted with same
mission holding sprit of punish-
ment or remedy. The financial
damage sustained by the individ-
ual or by eorporate body or by

overnmental organs is claiming
billions of dollars, which some-
times surpass traditional territo-
rial-based damage.

Joint sovereign or less sovereign
proposition: Twofold test for
cyberspace regulation

The nature and location that
exposed from the above discussion
shows that cyberspace can be
regulated by all states intercon-
nected by Internet or it would
remain sovereignless to be gov-
erned by a distinet set of law inde-
pendent of the domestic law of any
particular state. The joint regula-
tion by the more that one state
posits that these states will exercise
sovereign power over the
cyberspace jointly. This type of
authority is not rare in the interna-
tional legal and political arena. As
we discussed earlier in modern
times, there have been revolution-

ary changesin respectof the theory
of sovereignty of states. In present

times itis not proper to say that the

span of activities over which the
sovereign authority is exercised is
not remaining exclusively of any
particular state. It is almost settled
view that over one and the same
there can be only one sovereign.
But international political factors
disgorges in practice, several
exceptions, suchas:-

a) The first and probably the
only real exception is the condo-
minium  which exists between
two or more states exercising
sovereignty jointly over a territory
,e.g., condominium of Austria and
Prussin over Schleswig Holstein
Lanenburg from 1864 tll 1866,
condominium of great Britain and
Egypt over Sudan from 1898 to
1955 and condominium of great
Britain and France over the New
Hebrides (now the independent
state of Vanuatu), These types of
authority were exercised on the
basis of bi-lateral negotiation,
even though they could not avoid
theconflictonsome vitalissues.

b) One state exercising sover-
eignty, which is, in law vested else-
where, ie, where a territory is
administered by a foreign power
with the consent of the owner state.
For example, Great Britain exercised
sovereignty over Turkish Island
from 1878 to 1914, But that is nota
substantial example in modern
perspective because at that time
many states did not exercise actual
control over the parts of their own
territory  for administeative anc
financial hazards. The real conflict
regarding diverse issues arising out
ofjoint sovereign was not tested.

¢) The third exception is that of
giving territory on lease or pledge
by the owner state to a foreign
power. Forexample,in 1998 China
leased the district of kiaochow to
Germany, Wei-hai-weiand the land
opposite the island of Hongkong to
Great Britain, Kuang Chouwan to
France and port Authur to Russia. It
is noteworthy that the relation
between the lessee and the lessor

state is regulated exclusively by the
stipulation of the bi-lateral agree-
ment. So all the possible controver-
sial issues are previously resolved
and accordingly joint sovereign
can go with their own significance.

) Where the use, occupation ancd
control of the territory are granted in
perpetuity by the grantor state to the
other state. For example, in 1903 the
republicof Panama transferred to the
USA a ten miles territory for con-
struction, administration and
defence of PanamaCanal.

&) The last exception is thatof a
mandated or trust territory. The
state, which is given a mandateora
trust territory, exercises sover-
eignty over it although the territory
is not its own. In the international
perspective we find the mandate
system under the League of
Nations and mandate system
under trust territory under the
supervision of the United Nations.
in both cases the controlling state
is responsible to the both interna-
tional organizations.

Test of joint sovereignty is not
possible in case of cyberspace
because joint authority of two or
three or few states over a physical
territory Is not similar to the joint
sovereign authority of almost all
states over non-physical
cyberspace consisting of much
more complicated issues. Multi-
dimensional conflicts regarding
cyberspace are likely to arise such
as jurisdictional confusion, extra-
dition dilemma, conflict among
the domestic laws of different
countries, conflict between com-
mon law approach and civil law
approach etc. So we can testify the
theory of international space
proposition in the light of
sovereignless quality. Contd..

The concluding part will be published on Febinary
07, 2005.

Md.Morshed Mahmud Khan Associate Professor,
Dept. of Law, University QF Chittagong
Mahammad Osiur Rahman Assistanit Professor,
Dept. of CSE, University Of Chiltagong
Mohammad Mahabubur Rahma, Lecturer; Dept
ofLaw, Premier University, Chittagong

NEPAL: HUMAN RIGHTS

Black hole after the
royal coup

On the first anniversary of the infamous royal coup in Nepal, the Asian
Human Rights Commission (AHRC) notes with concern that the King
continues to sacrifice the rights of the people of Nepal while elaiming that
during the past 12 months the country had been onthe n%lhltetl?sgk. inlihc

contrary, the human rights situation in the coun

aver

yeir has

been disastrous. The fundamental collapse of state institutions has led to a
black hole of human rights in Nepal. In a speech made on February 1st,

2006, King Gyanendra macde a series of claims that show a complete dis-

connect from the reality on the ground, In particular he stated that the
municipal elections that were set to take E[ace_on February B, 2006 would

still go ahead and that they were going to

e free and fair glections, Several

election candidates have already resigned and maost others have taken up
resicdence in military camps for protection. The King imposed curfews and
banned all demonstrations during this period. It is imipossible for the
upcoming elections to be conducted in a free or fair way under such air-
cimstances. Itis clear that the Kingis attempting to dupethe international
community into thinking that he is committed to democracy by holding
these sham elections, in which pro-monarchist candidates would be

elected in a fraudulent manner. On the first anniversary of the ro
heen arrested, small i&thﬁrings of

over 200 persons have alrea

have been forcefully dispersed and an all-day curfew

people

asheen imposedin

many towns around the country, Many hundreds more protestors have
been arrested since the latest round of demonstrations began in mid-
January. This evidently contradicts the claims being macie by the King.

" The AHRC has receive reports that on the previous day, January 31,
2006, over 20 security personnel were killed and some 200 were missin
following a concerted series of attacks by the Maoists. The King launche
the royal coup one year ago under the pretext of being able to more effec-
tively tackle the Maoist lusurgum;ir. Oge J-ear on, however, the insurgents

50 Nal

have gained strength. Thc{ have

discussions with the alliance of

geven opposition political parties, and have pledged to back the demo-
cratic process in order to end the conflictin the country. The Maoistinsus-
ents also held a unilateral ceasefire in late 2005 and offered to have their
orces placed under international supervision. Ifthe King had been inter-
ested, in reality, in solving the conflict with the insurgents, he should have
reciprocated thid cease-fire and entered into talks. Instead, the cease-fire
was allowed to run out and when the Maoist attacks resumed, the King
used this as a pretext tocrackdown on the pro-democracy movement.
During the course of the year since February 1, 2005, state institutions,
such as the judiciary, the National Human Rights Commission and others,
have been infiltrated by pro-royalist, unqualified persons in order to

undermine the functioning and independence of

ese badies, greatly

weakening them. Furthermore, the King has also appointed pro-royalist
regional and zonal administrators, sidelining those persons best suited
and qualified for the jobs, further exacerbating the collapse of the rule of
lawand institutions within the country.

Throughout the year, the human rights of the people of Nepal have heen
wantonly sacrificed. Torture remains systematic, forced disappearances

remain at extremely high levels, mass arbitrary

arrests continue N response

to legitimate peaceful demonstrations, political leaders and human rights
defenders are being targeted. The multitude of recommendations made by
various international badies, notably the United Nations, need to be imple-
mented. For example, the authorities should immediately setuparegisterof
all persons being detained in Nepal, with the database made accessible to
the public. The empty rhetoric must end and credible positive action must
be taken, in order to avoid the further collapse of the state and increased
violations of the human rights of the Nepali people.

Bniirea; Asian Human Rights Commission.



