ome reflections on Magistracy and certain sections of Cr.PC

SYED MANZUR ALl

N keeping peace or maintai-

ning law and order the people

or the general public have their
partto play.

Section 42 of the Criminal
Procedure Code says that in the
taking or preventing the escape of
any person whom the Magistrate or
police officer is authorised to arrest,
every person is bound to assist the

ar police officer, reason-
ably demanding his aid; in the
prevention or suppression of a
breach of peace orin the prevention
of any injury to any railway or any
publie property, too, every person is
similarly bound to assist a
Magistrate or police officer, reason-
ably demanding his aid. It is to be
noted that here the word written is
“bound”; this means it is obligatory
on the part of every person to help
the Magistrate or police officer,
reasonably demandinghis aid.

Section 77 says that when the
immediate execution of any war-
rant is necessary and no police-
officer is immediately available, any
court other than a Metropolitan
court may direct the execution of
warrant o any person or persons
and such person or persons “shall”
execute the warrant.

Section 78 says that a district
Magistrate may within his district
direct a warrant to any land-holder,
farmer or manager of land for the
arrest of any escaped convier, pro-
claimed offender or person (who
has been accused of a non-bailable
offence and who has eluded pur-
suit). Such land-holder, farmer or
manager of land “shall” execute the
warrant and arrest that convict or
offenderifthatconvictoroffenderis
. inHIs frin or enters his land, Herelt
is to be noted that in the last two
sections the word “will” has not
been used, and instead the word
“shall” has been written which
means that such execution of war-
rant and making the arrest is com-
pulsory.

On the other hand, section 43
says that when such a warrant is
directed to any person other than a
police officer, any other person may
aidinthe execution of warrant, ifthe
person to whom the warrant is
directed is near at hand and acting
intheexecutionofthe warrant.

Section 44 says that every person
aware of the commission or of the
intention of any other person to
commit any offence punishable
under certain sections of the penal

code, shall forthwith give informa-
tion of such eommission to the
nearest Magistrate or police officer.
Itis to be noted that, in the absence
of reasonable excuse, the person so
aware, shall give that information.
The burden of proof of his reason-
able excuse shall lie upon that per-
500, 50 aware,

When some persons wage war or
intend to wage war against
Bangladesh, or plansedition against
Bangladesh Government, or armed
with deadly weapons join or intend
to join an unlawful assembly, or
cause riot or intend to cause riot, or
have committed murder or plan to
commit murder, or have committed
or prepared to commit robbery or
dacoity, or set fire or plan to set fire
to a house, or have committed or
prepared for lurking house-trespass
or house-breaking by night and
some other persons have knowl-
edge ofthe commission orintention
of the commission of the offence, it
is the duty of these other persons, so
aware, (o communicate the matter
to the nearest Magistrate or police
officer. The foregoing list of offences
isnotexhaustive; therearestillsome
otheroffences; if some persons have
knowledge of the commission or
intention of the commission of the
offences by some other persons, it
becomes the responsibility of these

persons, so aware, to report it to the
nearest Magistrate or police officer.

Section 161 says any police
officer making an investigation (in
cognisable cases) may examine
orally any person supposed to be
acquainted with the facts and cir-
cumstances of the case, Such per-
son shall be bound to answer all
questions, other than questions,
answers to which would have a
tendency to expose him to a crimi-
nal charge or to a penalty or forfei-
ture. Here too it is evident that a
member of general public is to aid
the police officer in investigation of
cases (cognisable).

All the above sections and some
of other sections of the Criminal
Procedure Code, show that any
memberofthe general publichasan
important role to play or has some
responsibility in keeping peace or
maintaininglawand order.

Section 342: This section says
that for the purpose of enabling the
accused to explain any circum-
stances appearing in the evidence
against him, the court may at any
stage of any inquiry or trial put such
questions to the accused as the
court considers necessary, and
shall, for the purpose aforesaid,
question him generally on the case
after the witnesses for the prosecu-
tion have been examined and

before the accused is called for his
defence.

Now the magistrates can make
better use of this section for the
sake of making the trial better and
perfect. The section very clearly
says that at any stage of the enquiry
or trial, any question regarding the
statements of the witnesses of the
prosecution may be put to the
accused. If questions are put
regarding the statements of the
witnesses, and answers are
obtained from the accused at every
stage of the trial, when the trial is in
progress, then circumstances of
the case and the case itself are far
better understood than when all
the witnesses have been examined
and allhave made their statements,
at the fagend of the examination of
the witnesses. If during the exami-
nation of the witnesses, when the
trial is in progress any question is
put to the accused regarding any
important or relevant statement of
any witness, more light is thrown
on the circumstances and facts of
the case, and the case is far better
understood. The magistrates, only
on the conclusion of the examina-
tion of all the prosecution wit-
nesses, examine the accused by
simply asking him "Are you guilty of
the offence or are you not guilty"?
The accused génerally answers,
‘not guilty.” Exhaustive explana-
tion is not obtained by simply
putting that question to the
accused. Just as the examinations
of the prosecution witnesses are
exhaustive, elaborate and thor-
ough, magistrates should better
put relevant and pertinent ques-
tions to the accused justas and just
when anyimportant fact transpires
as the examination of the witness
progresses. The prosecution lawyer
gets the opportunity of examining
and cross-examining the wit-
nesses, The court does not put any
question to the accused or' the
witnesses. The court remains
silent; the accused remains silent
during the progress of the trial. If
the court puts questions to accused
at any stage of the trial, the magis-
trate gets more clues of the case; he
understands in a better way the
facts and circumstances of the case
by asking the accused some ques-
tions in a direct way and by relating
or linking the answers of the
accused to the circumstances of
the case. This he may do, as the trial
progresses or at the end of the trial,
when he writes the judgement.

During the training period of

the magistrates, and in the instruec-
tions at all other times, the magis-
trates are told to put a general
question to the accused summarily
at the fag end of the examination of
the witnesses. The magistrates may
make better and greater use of this
section 342 and may acquaint
ourselves with the facts and cir-
cumstances of the case right from
the outset by putting any necessary
or relevant questions to the
accused. This section very clearly
provides that.

It may be noted here that in the
trials under Islamic style or trials
according to Islamic law or trials by
quazis, questioning or asking the
accused isnotatall forbidden.

There is one further point that
may be discussed here. The purpose
of this section appears to give betier
opportunity for the defence of the
accused. But the court may put any
question, relevantand important, to
the accused which may both give
the defence the opportunity of self-
defence as well as the chance or
possibility of incriminating the
accused, if he is really guilty of the
offence. The court may put ques-
tions whicheverare relevant.

We draw the kind attention of
the government to the matter. The
government may kindly consider
to make necessary and relevant
amendments to this section for
conducting the trial in a better and
perfectway.

Section 540: The court may
SUmMmon any person (o examine
him as a witness in any case, if the
witness of that person seems essen-
tialto the justdecision ofthe case.

The court may examine any
person as witness who is present in
the court at the time of trial. The
COUIt may re-examine any person
already examined as witness.
Under the provision of this section
magistrates may call by summons
any person if his witness seems
necessary to the conduct of the
trial, But they (magistrates) should
not unnecessarily call any person
to the court to embarrass him.

Section 386: The magistrates
may for the recovery of fine (a)
issue a warrant for the levy of the
amount of fine by attachment and
sale of any mavable property
belonging to the effender or (b)
issue an warrant to the Colleetor of
the District awthorising him to
realise the amount by civil process
from the movable or immovable
property or both, of the defaulter of
fine. For every sentence of fine, we

may take action of realising this
fine. The offender very often does
not pay the fine and does not feel
the weight or bear the “brunt” of
thejudgement.

By the ordinary way, his immov-
able properties are attached and
sold out and the money of fine is
realised. By the civil process, his
movable properties as well as his
land or house are also sold out for
realising the fine.

Now we may look at another
aspect of Magistracy -- the welfare
aspect,

Section 545: The court may
imposea finein any sentence. Now
that fine, the accused may pay of
his own accord; otherwise this may
e realised by the aforesaid meth-
ods. The court while passing judge-
ment may be order that the whole
or part of the fine so realised may
be given to the prosecution side for
defraying expenses properly or
incurred for instituting or carrying
on the prosecution. Also the court
may, out of that fine, pay any ‘com-
pensation’ for any loss or injury
caused by the offence, when sub-
stantial 'compensation is, in the
opinion of the court, recoverable
by such person in a civil court.”
Such payment of expenses or

‘tompensation’ should not be
made before the time of appeal has
elapsed or the decision of the
appeal is given, if the appeal is
presented. By realising the fine and
giving it as expenses of the suit or
compensation for any loss or injury
caused by the offence, substantial
benefit is achieved to the com-
plainant suffering such losses. This
is a kind of social welfare and the
magistrates may make greater or
betteruse ofthissection.

Minor offender: If a2 minor
commits an offence and he is sen-
tenced to imprisonment, the court
may sentence him to detentionina
reformatory or Borstal school for
three to seven years,

Section 562 (1): In certain cases
and if certain conditions are ful-
filled, the court may not sentence
any person, above 21 years of age or
any person, under 21 years of age,
or any woman, for committing
certain types of offence if the
offence is committed for the first
time. The court will consider the
age, character and antecedents of
the offender in the case; the court
may release the offender on proba-
tion of good conduct and require
him to enter into a bond to appear
within a certain time to receive the

sentence and during that time he
should be ofgood conduct.

Section 562 (1A): If a person is
convicted of theft in a building,
dishonest misappropriation,
cheating or any offence for which
the punishment is not more than
two years' imprisonment, and if
the person is first offender, the
court may consider his age, charac-
ter, antecedent, physical or mental
conditions, the extenuating cir-
cumstances and the trivial nature
of the offence, may instead of
passing any sentence agafnst him,
release him afteradmonition.

These two sections too are
touching the welfare aspect of the
society and the social units or
individuals.

Conclusion

After reflecting on some provisions
of the Criminal Procedure Code, we
see, in what way the members of the
general public can play their part in
keeping peace, and maintaining law
and order. We may also find how
some sections may be used more for
conducting trial in a better way. We
may use some other sections in a
greater way which contribute much
to thewelfare of thesociety.

The author is a former First Class Magistrate.

Constztutwnalzsm, parlzamentary supremacy, and
judicial review: A short rejoinder to Hoque

IMTIAZ O AR and MD. ZAKIR
HOSSAIN

NTERESTINGLY, after a change

in government in 1977, the right

to property was taken out of the
list on justiciable 'fundamental
rights' in the Indian Constitution,
and locared elsewhere. The right to
property is not only relatable to
property pruper, butimpacts onsuch
rights as the right to freedom of
expression, since an appropriation of
building and press would be a denial
of the latter right. Various aspects of
the right to property are recognised
even in totalitarian and communist
slates.
Not in India now: And what has the
Court done if not taken recourse to
the political questions doctrine?
Returning bask to the basic features
doctrine, since its adoption of the
basic features doctrine, the Indian
Supreme Court invoked thisdoctrine
sticcessfully inonlyfive casesupuntil
the judicial ©xamination of the 1976
amendment relating to Indira
Gandhi's election case. The Court
might not have done so, had the
amendment not been in the nature
of a bill of attainder. Since 1980 (Mi-
nerva Mills case), the Court has
tatally refrained from invoking this
doctrine. The govemment also has
notmade anyattemptto overrule the
caseestablishingthe doctrine.

The doctrine therefore remains in
limbo generating some heat and
smoke at times. The doctrine has at
times been cited in courts in
Pakistan, Sri Lanka, Malaysia and
Bangladesh. Only in one bafiling

instance in Bangladesh, relating to
the gth Amendment, was it success-
fullyinvoked.

Dworkin makes a findamental
distinction between policy and
principle in the context of ensuring
constifutionalism. In his jurispru-
dence, this mirrors the allocation of
responsibilities between the appel-
late court enfrusted with jucicial
review, and the parliament exercising
legislative supremacy.

Arguments of principle, accord-
ing to him, are directed to justify a
political decision by showing that the
decision respects or secures some
individual or group right; this is what
the judicial function is all about
Dworkin's approach thus is, the
function of the court is to apply the
principles of political morality to
examine whether the legislature, or
for that matter the executive, is
encroaching on the political-moral
rights and entitlements of individu-
als. He does never say, nor does he

imply; that the court should rule on”

political policies ofthelegislature.
Since the article on which
Hoque's rebuttal is based was an
article in the popular media, refer-
ences to commentators were not
made. However, since Hoque likes it
this way, and goes on to quote
Henkin with the journal citation, it
seems proper that readers of this
currentrejoindershouldbealerted to
later works of Henkin, and some
other leading authorities on the
justifiability of adopting the palitical
questions doctrine, Henkin's later
work, A New Birth of Constitution-
alism (1994) is relevant. Alexander

Bickel, whose persuasive work, The
Least Dangerous Branch (1962), has
been cited over and over again,
advocates an approach along the
lines of the political questions doe-
trine. Ely's Democracy and Distrust
(1980) isalso instructive,

The approach taken in our previ-
ous article, and what is being sug-
gested now, is not directed to advo-
cate a blind adoption of the political
question doctrine upheld by the US
Supreme Court, nor a judicial hands-
off approach to questions concern-
ing human rights, the proprieties of
activities of the government con-
cerningitscitizens and the like,

What is being highlighted is that,
within the scheme of constitutional
government, the Court should not
always assume power to ruleon pure
political questions, like, for example,
attempting to invalidate the 1979 5th
Amendment in 2005. Neither should
the political agencies of government
dump paolitical question on the court
for resolution. Nor should the politi-
cal opposition take recourse to the
court when the political questions
are better resolved, or should be
debated in the political and repre-
sentative forums.

Because of its status partaking the
nature of a counter-majoritarian
institution, staffed by tenured non-
elected personnel, the Court cannot
be expected to reflect changing,
social, moral and economic values.
Nor would the Court always have all
kinds of information to rule on every
political question that may come its
way. Members of the Court are
appointed by the executive, and the

court has to depend on the executive
for compliance withits rulings. There
must therefore, of necessity, be inter-
agency co-operation, and respect of
eachother's domains.

Constitutionalism means limited

ent. In the arena of policies
and legislation, limited government
is achieved by ensuring political
control through the mechanisms put
into place by the Constitution. The
Bangladesh Constitution establishes
a parliamentary-executive type of
governmentinwhich the executive is
responsible for its actions to the
elected legislature, comprising both
ofthe majority party and the opposi-
tion.

Questions arising on proprieties
or improprieties of governmental
action can be [itigated in court by
private individuals, groups, and the
opposition. However, the Supreme
Court under the Bangladesh
Constitution does not exist as a
forum for partisan constitutiona-
lism, mor should if, wittingly or
unwittingly, permititselfto bea party
to partisan constitutionalism.

Judicial review of legislation has
been unknown in the common law
world since the early 17th century.
Writing in the tail end of the nine-
teenth century, and speaking about
the position of the British Partlament,
Dicey declared the absolute sover-
eignty of the British Parliament.
Although a dogmatic explanation,
and later contested, it might be appli-
cable tothe Britishsituation.

With the empowerment of the
Judicial Committee of Privy Council

* to engage in judicial review of legisla-

tion passed by the (inferior) colonial
legislatures, judicial review made a
comebackin the common lawworld.
The basis of judicial review under the
Constitutions of indepencdent coun-
tries of Bangladesh and India is
however different. This power has
come to be exercised inthe context of
the mechanisms of constitutiona-
lismestablished by the Constitution.

In this regard, there must be a
balance between legislative suprem-
acy and the so-called judicial
supremacy. If the court assumes
unbridled judicial supremacy, demo-
cratic government will be negated,
and the representative and
majoritarian institution of parlia-
ment will be reduced to a position of
inferiority. This is not what
constitutionalism means, much as

IyerorHoquewouldliketoarguefor.

Itis trite to say that the courtis the
guardianofthe constitution, and that
only the judiciary, by its activism, can
ensure that the values and principles
of the Constitution are upheld. Court
activism byway of judicial reviewcan
be directed to both conservative and
progressive ends, This expression
can thus be pejorative. In the 1930s
for example, the US Supreme Court
that repeatedly rejected social wel-
fare legislation until president
Roosevelt was forced (o threaten to
pack the court with new additional
appointees.

On the other hand, judicial activ-
ism of the US Supreme Couwrt under
the chief justiceship of Earl Warren
andWarren Burger has been progres-
sive. The Earl Warren and Warren
Burger Courts were actively engaged

in judicial Teview to enforce de-
segregation policies and affirmative
action.

The constitutional context of
judicial review may be different in
Western and new democracies, and
the extent of its exercise may vary
depending, to acertain extent, on the
efficacy of constitutional govern-
ment. What is however important to
remember is that, institutionally, the
courtshould notbe dragged intorule
on pure political questions.

There is great danger if such a
position is adopted. For one thing, it
will erode thelegitimacy of the court;
secondly, it will expose the court and
its members to manipulation by the
palitical agencies of government. In
Bangladesh, Justice Ahsanuddin
Chowdhury and Chief Justice
Kemaluddin Hossain, for varying
reasons, have been victims of this. [n
India, seniorjudgeshave been super-
seded for chief justiceship of the
Supreme Court, and there were

- threats of transfer of High Court

judges at times. In Pakistan, two

ChiefJustices, and other judges were

forced to retire prematurely for
political reasons.

It is not suggested that the
Supreme Court in Bangladesh
should carry out its constitutional
task according to the dictates of the
ruling government, or be forced to
occupy a subservient position in
ensuring constitutionalisim.

There are two things (o remem-
ber though -- the Court must not
allow itself to be a dumping ground
for sorting out political questions
thatare better resolved in the polit-
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ical forums. This it can do byadopt-
ing variants of the political ques-
tions doctrine. Secondly, the Court
must not allow itself to be drawn to
oppositional political partisanship.
In both cases, the Court must
reflect on its sense of self-restraint,
and judges should set examples of
judicial statesmanship.

This Is the concluding parf of the write up. Law
Dask will not puhh’smyﬂﬂl‘ﬂw this
subfect
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