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Police-custody, custodial interrogation
and right to silence

M.Moazzam HusAN
HE phrase " police custody™ does nol
send an unmixed leshgood message
armywhare in ihe world. It has s pain and
pleasure accompaniments. Bul one thing i
fouind mare of lBss ansured in the advanced
socielies thal some kind of balance s siruck
betwean Me aclion of palice and puipose of law.
And e key players in the field ie., the poloe,
tion, Bar and the Bench acl in a way ihat
exCcEseas in aclion of parboular policemen can-
nol go uracsounbed for and thus secial balance
i virlually mantained. Polica with thair nabure of
job eannol possibly sveid the blemish of
excegeas aliogether. Bul in advanced couniries
they have bo pay haavily on accoumabidity courl.
In e USA, in particulas, we d occasional
pulcry againsl polios excesses. And police are
Toumnd b face lability lawsuils and in many cases
hawve to pay huge amount of damages for brutal-
iy, using desdly force, asssull, dlegal arrest,
harasement, resirant and so on. In 1981 rmore
than $325 milian claims were filed against US
police oflicers in one stale alona. This gives an
idea of the frequency and size ol daims annually
aought in Eabibly lawsdils sgainst law enforce-
el alficers and agencies in he whale counlry.

I cur eourlry palice-custody ordnarily mMeans
something menacng and ominously obsourne, The
tamily inmates af a yaung boy picked up by palice
can nio long er foresee whal was going lohappenio
the fate of the arresles, How much harassment
and humilialion wese blled o hifm and hiw moch
darrage mighl be done on his person. The causes
of such mistiis! sullered by ouf law enforcement
agencies are g0 roobed inlo OUF SOCI0- BCOMGITES
and poblical realities tal as a dependant variable
policing cannol be effectively broughl back on
irack unless the pobos forces ane bull up n keap-
ing wilh Ihe changing neseds of the time and more
impodtanily, approprabe abmosphens is created so
that ihey can police a modern stale bo thear Tull
potentials,

| sl Aol say thal Be popular soacsm s ol
being shared by the sucoessive Govemmeans,
superior courts, the law makers, and all others
immedialely concemed including the police
depanrment itsell. Various sleps are being laken
for promalion of the professional performance of

the polce.

Supreme Court on police abuses

Im this area of conoam our EUFI'EI'I'HE Cioirt has
come down heavily o saleguard the e and libarty
of cilizens and has taken an aclivist apgrosch
towards bringing the palice back to compliance of
law. Wil thal e in view Suprerne Court has also
prowided a number of diractives 1o be followed by
police in mabiers of arrest and detenon of sus-
pacts and humanising their treabment with the
persans i iher custody.
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In BLAST wBangisdesh (55 DLR 363) a
Divigion Bench of the High Couwr Division has,
basdasg I'r'lﬂil'lg mrecommeandaions for amend-
mieril o axisting law, issued feen directions to be
hencetorward Tollvwed by the police amengst
them disclesure of identity of the arresting officer
&l s lime al arresl I'Eﬂ-EI'dil‘lg PEaS0ns for armest,
I'.‘I'.'II'I'II'I'IIJI'I:'“.ﬂﬁl'Ig e news of the ammest il mal
arrested from home, 1o s imredialely
retabed o him; getting the amestes examined by a
Gaovt. Doctor if injury i2 found on his person; allow-
irgy hirn the fight o presance of a lawyer during
imerragation, il any, and making nberrogaton, i
mecassary, in a place within ihe view of any retalive
o |H]'E'I' of e arashas are he mosl crudal,

Ima mhaequent case | Saifuzeman v Stafe 56
DLR 324) another Division Bench of owr High
Coutd Divisson has taken sefious nolice of the
Nagrant violaticn of the fundamental rights of our
citizens in the hands of the polce and tadure ol the
Magirales in acling in accordance with Law,

Vehile delivering the jusgement of the cowt SK
Sinha J, observed- "There are complaints about
violation of human rights because of indscrimi-
reale arresl of innocanl persons by law enorcing
Egl&f'll'."il!'ﬁ in ExencEse of pOvEr urklar saciion 54 of
the Code and put them in preventive delenbon an
their prayer by the authority and somelimes they
are remmanded bo cusiody of the polics under order
of the Magistrate under section 167 of the Code
and they are subjected o third degree methods
with & view o Eﬂl‘&lﬂil‘lg comfession. Thiz is whal s
termed by the Supreme Courl of India as "siale
it rei s which is A0 ArEwer 1 Coriat Lerr e s

His Lordship issued eleven guidelines in more

precise larms in the judgemenl 1o be Tallwed by
the palice and the magisirales in matiens of armesl,
deleniion and remand of suspects and hoped thal
the requinemenis would curb the abusive pavwer of
the police and harassmen of cilizens @ Heir
CLshody.

Custodial accountability of police
Mmmmm"tr. il emsunad, serves boacl ag a
major deterrent 1o the propensity of violation of
It Since palice cusiody s ihe foremasl precon-
dition 1o accountability custody neads be proved
b hald police lable for excesses.

Palice cusiody is nowhare defined in the Code
of Criminal Procedure, shorily, "the Code”. Ner the
olher ofl-guoled phraseciogies, namely pudicial
cusbody’, "sale cusiody” and jail custody’ are fsund
o B efired anywhere.

The meaning of the word ‘custody’ is ghwen in
Black's Law Diclionary: "The care and controd of
lhing or ph'ﬂ.ﬂn-..maﬂ detaimer of a man's parson
by wvilue of lawlu process or autharity..” In
absenca of amy precss sisubory defindssn or
descriplion he phrasealogies vinualy remamed
vague and often used ntarchangeably.

I the Code mﬁhﬂy of an actused or & wilness
means E.l.liﬂl!d)’ al e coud in s ulimale sends.
The transitional custody of 8 penson may be wilh
the police. But the ultirate authority te decide the
fate of the suspect rests with the coun. In any view,
cusbady of palice slands oul as cnicial in deberrmin-
irvg 1hesr Kability.

Law does nol comemplabe every pasirang
imposed by police as police custody. Police cus-
lody is primarily relatable to formal domain of

police upon the corpus of anyone effected by
armesl, rermanded by cour of by Summender volun-
tary oF Mol uniary.

For the purpese of custodial acosuntability of
the pobce ‘depriving any person of his  rght 1o
movemenl and aclion in a significant way' s also
consirued &s palice cusiody. "The ullimale dealer-
minant ol wheiher o nol & penon i in cusiody™, as
said by the Supreme Coun ol America in Callomia
V. Bakelsr (33CeL4108), "is whether the suspect
has bean subjected 1o Forrmal arrest of Lo equiva-
leni ressiraind on his freedom ol movemant™.

The lest of police cusbody i whather of nol any
parnson i deprived of his gl 1o mosernent signfi-
canlly edlher by arresl. remand by eourt or abher-
wige,

In that wienw af the matler, queshoning n palice
car or al the polos sLakon, nol alkvwang Lo leave the

ce of police or asking the driver io gal oul of
the car laking him inlo the nearby police box Tor
inlerrogation may be considened as palice cus-
body.

A superior cou in Amenica said: " policeman’s
unarticulaled plan has no baating o (he gueslion
wheiher a suspec] was in cusiody al a particular
lirrhe, e ol ralevant Migury i how a reasonable
man in the suspecls positon would have under-
stood his positon™(Bakemer « MeCarty, 35 Crl
3192, 1584).

Cluestion may anze whethes a person armesiad
by poboe and subssquently Tound dead in the
hospital can be called a cusiodial death? There &
i reason nol 1o call it a custodal death Tor which
the police must be called o account il nol ather-
Wige provesd.

Since il is a question of fact "police custody™, if
mol adrmitied, remains lo be prowved for an aclion
afains! police. Bul | have doubl il every single
death caused in police-custody consBlules a
cusiodial dealh or every person once Laken in
cusbody may be sad 1o be n police cuslody. Palice
cusbody, &= | understand il has 1o do with efactive
conirol of the polce over the ameasiee aor over
parzen whosa righl be movement is significanily
curlaiad.

An aresiss, lor example, may suddenly lurm
viclenl, srabeh away anms rom a policaman and
Iry bo escape an gunpoinl. This is a moment pobce
loses custody of the amesies. Any siuation thal
subslamtially shakes or lbosens dominion of the
police upon the arresles & bourd bo make the
cusiody coniroversial bul thal fwms oul as a
subject o be siriclly proved by the police so as o
anvoud Iheir responsibility.

Custodial interrogation

Interfogation & a devos trough whech poboe
endesvour o purnp the suspect for disciosure of
lacts having beafing on he accusaions. il =
eflected in cusiody of the imerragating agency it s
called cuslodial nterrogalion. In a landmark
decision | Mivanda V. Arizona 348 US 436) the

Amedican Suprema Courl held - "By cusiadial
imermogalion we mean quasioning inlialed by las
enforcerment officers afler a peraon has been
taken inbe custody or olheryice deprived of hs
freedam of acon in any sgnifi cant way™.

A madside questioning of a molorist delansd
pursuant io routing traflic slop was nol consifued
o be cushodial mberrogation by De American
Supreme Coul.

Thig means thal he deienbon musl be 1o the
deprivalion al the right i movement al the suspect
in a significant way. It is also held in the Miranda
Case thal the susgect must ba given haurwamings
before e is pul 1o inlerogalion, namely, a) You
have a right o rermain sdent b) Anything you say
can be used against you in a courl of lew ) You
have & right bo the presenas of an ablomey and d) 1f
you cannod aford an  atlormey, one wil be
appainied lor you prios o questioning.

Unless ihe waming are given esidence col-
lescted through inlesmogation is mod admitted in
coul. In olber sdvanced democralic counihes
gimilar rules are followed 50 as (o ensure mghils of
cilizerns and every ather individual taken imo
Cushody.

Righttosilence

Right o slencs of a parson accussd of offence
emanaled from the common Ew pﬁ&pmdeme
that ‘svesy accused shall be presumed lo be
imnocan urless found guilly by & competent court
Asticle 35(4) of eur Constitufion says- = No person
secused of any offence shall be compebed to be
awilness againsl mirnsel™.

Section 26 of the Evidance Acl says-" Mo
conlession mace by any parson whilst he iz in e
|'.‘1.|5h£|-dg,l af police-oflicar unkass il be mada in Hea
immediate presence of a Magistrate shall be
proved as sgainst such person™. Sechons 342
and 343 ol the Code ol Criminal Procedure (the
Code) protect the accused against making lalse
stabernerl or agajnal. rafusal 1o answer, forbid
sdministering cath upon hem and prohibit o
ence of any kind 1o be exerted for dieclosure of
facts save as provided in seclions 337 and 338 of
the Ciode (lendering pardon o stcomphos of
condition of his masking disciosure of facts ele.).

Section 163 of the Code prohibits police
oilficer or offier person in sulbarity rom offeding or
making any mducement, threal o promise Tor
making dieclosure of facts kaving relerencs o
the -:h.arge agmsﬂ him. For the winess the
excaplion & he ig bound 1o speak the uth an
oath aven if the stabemernl tends 1o noriminate
hirm.

Bul the prolection provided in law (5. 132
Evidenca Act) is Mat he shall not be liable o
armasl or pru:rse-:uﬁm for such angwer of the
game shall nol be proved against him 0 any
criminal procesding, excepl n a procsadng Tor
lyireg on cath.

A bare reading of the laws set forth abave
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supgeats thal any person acoused of an offence s
protected aganst makng any discosure of lacts
hawing bearmng on the accusalion and agains!
cruel or degrading eatrment therely provided with
right o sdence,

Concluding remarks

The loopholes ol e exisling laws wene nol as
much responsible for custodial viclence as the
ﬂ&fh‘liﬁg ramd of valies em-eﬁuhere if Gl lives.
Law =l be changed with the ehanging needs of
life. And the Suprema Court in its anxiety has
supplied the necessary legal back up bo fill i the
laciuna.

Mow our law providing saleguands against
police emcesses and wiolalion of fundamental
hurian fighls stands al par with the inlernabonal
standard. With the impressive body of law seeking
ba il Bhe law Er'll'l'.'n'l'.‘il'lg agemiea o checks and
balances we musl hope thal some podilive
changes will be noticed in the arena of cusladial
vidkarica_

Unibsrtunataly law cannol go of s awn. It finds
expresssnns hrough diverse agencies and insdilu-
lions backed by poliical will. Unless we mean 1o
enforese law, | am alraid, only |aw cannol Tullil our
diream.

The auhor is an Advocate, Supreme Court
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Immunities of World Bank: A Legal Overview

KawsER AHMED &
AUl Hogue

iz regard, more Bghl should be
casl on anolher Fmportant gade of

United Mations.

The Inlernaticnal

states the stalus, immunilies and

Courl of privieges of the Organisalion in

registration requiremenls and
nalional send ceobligalions.

tic of these stalules is that provi-
gionz of Articles of Agreamenis

LEREADY ihe proposed hbill
regarding immunilies of
International Bank for

Recomsiruction and DE"I.'El'.'IFII'I'I'E'I'IE
(IBRD) populay known as Werld

Access to
Development
~ Krowledge

Bark has become a debatable
question in the sight of civil socety
of Bangladesh. In the edionals and
reporks ol a number of matienal
dalies the maller kas baen gi'.lEI'I
ﬁ-péﬂiﬂ concEm, wiscth i sum

manifest a paricular standpaind of
nalional imeresl. Bul for the sake of

a mong live debale on this issue in

this matber, and that is the foang of
Waokdd Bank &= an mbermational
organisation under imkermatonal
|

Froem e very beginnings of tha
intermational organsation, privi-
lages and immidnlies hemeal wade
regarded as imponant requisibas for
wmoath unclioning as an intema-
Bonal person. Artick 7 of the League
Covenanl provided: “Represanta-
Bves of fe Members ol the Laague
and officials of the League when
engaged on the business of e
League shall enjoy dipkbomalic
privileges and immunities.” Uniled
Malians Charler provides in Arlice
103 "1, The Ongansabon shall
enjoy in the terrilory of its Membars
guch privlleges and Emmunilias as
are necessany Tor [he Tullilrment of is
pufpasas. 2. Represenlatives of te
Members of the United Nations and
officials of the Organisalion =hall
girndarly enjoy such privileges and
irrnunilies &5 ane necessary for e
independant exercise of hair func-
lions in connection with the
Organisalion.”

Article 105(3) of ithe United
Malions Charer has empowensed
the General Assembly o make
recommendalions o pul para-
graphs 1 amd 2 inlo effect of this
Articla. b Tollow-up the Genesal
Corvenlion on the Privileges and
brwmunilees ol e Umsled Mations
was approved in 1946, Similady a
separabe Convenlion was approved
in 1947 on the privileges and immu-
nilies of Specisksed Agendes of the

Juslice in the Reparation for injurkes
Sufferad n the Sernace of LUnided
Mations case [1949] IC) 174 drew
evidances Fom Convenlion on the
Privileges and Immuniies of ihe
Lnited Mations 1946 o delarmins
international legal persenality ol
United Natons regarding rights and
duties between each of the signabo-
ries and the Organisalion. In kaber
period alher Drganisaons such as
the League of Arab Sabes, the
Organisation of Amencan Slales
and e Council of Europe eic
heavily relying on these bwo conven-
fions in framing ug their agrearmenis
of aticles in refalion 1o privileges
and immuniies made hem as
genarally accepled model Tor the
eonzlilulions of mbernalional crgani-
salions.

International Bank farf
Reconsiruclion and Development,
which mosily goss by the name
Warld Bank iz one of the gsavansen
Specighsed Agencies af the United
Malbana Warkd Bank was bom of tha
Bretion Woods Conlerence in July
1944 Tar te puipozs of asaisng n
reconstiuclion and developmen,
promoling private invesiments and
offer  inlemalionsl rade  relabed
aspecs,

In irbernabonal plane srrunit es
and privileges of Workd Bank were
gaverned by both the Aficles af
Agreament of IBERD and the
Converlion on e privileges and
immunities of Specialised
AgenciesiBdT. Arficle Wil aof the
Arficles of Agreement of |IERD

relation 1o states, individual or ather
legal enbilies. Section 1 of Artacke VIl
miakes il mandatony lor every mem-
bar ghabe b acoord to the Bank Such
privilages and immunilies as enu-
meraled i thiz aficle. Saclion 2 of
Aricle VIl provides thal the Bank
Shall have juridical persanality with
the power to aner info conbracis,
gcquiring and disposing of rmow-
able amd movable properly and
instituling legal proceedings.
Seclion 3, 4 and 6 of the same
sel oul immuniies and privileges
relaling (o asseis af the Bank bo ihe
exteni thal the asssis and proper-
lies af i Bank shall nol b subjact
lo seizure and attachment pending
final judgement, shall be immune
froem seanch, reguisibon, confiscs-
lion, expropriabon of any athes fom
of seizire by execilive of legataive
aclicn amd shall be fres Inorm resinc-
ions, regulabons, conirols and
morabaria of anmy nalure o the axtant
mecessany o camy oul the opers-
lioiis proveded for i (his agrearman.
Seclion 5 and 7 of the said Adicle
speaks for immunily of Bank
Archives and privilsge of communi-
calion among Bank alfcials.
Seclion 8 of e zame Adicle
pravides thal all gowernons, exetu-
live dwaclorz, allernaies, aolficans
and employees af the Bank shall be
rwnune from legal process wilh
respact bo acls performead by tharm in
thesr olficial capacily excepl when
the Bank waives this immunity, shall
be provided with the immuonibes
froem immigration resimictions, alien

Sechon B exempls the Bank as
weall &= its alorementionsd officials
Irom lax obligation in several
fespecls. Sechon 10 imposes
obligation upon every member o
lake mecessary sieps in thew own
lerrilomes fof e puipess of making
eflactive the principles set forth in
this Adicle in lerms of ds own law.
The Comenlion on the Privileges
and Immunities of Specialised
Agencies 1047 conlaing mone of
less same direclives wilh special
reflerance io Workd Bank in Anrex V]
thenaal.

Much as intemational organisa-
lioms enjoy cenan privleges and
immunilies, il = alss rue thal in
mosl of the cases al the nalisaal
lewed, intermational laws reganding
immunilies and privileges of
Inlernational Organizalions are
applied through domestic staluies.

For example UK Inkermational
Organisations Act 1868 and the US
International Organisations
Irimunilies Al 1845 may be men-
liomed. The wsual way of lhese
legistations is tal he empowesing
provisons conlaned in those Acts
are applied 1o ramed intermational
organisations by specific seoondary
acls, nolifcalion or order.

In the caze of he Inbemational
Orgarssations Act 1968, the privi-
leg=s and imrmunilies ane confenmed
upon e inlematonal organisalions
by Oinder of Council. In LS, the same
process is nonmally conducted by
means of Execulive Order issued by
pregident. Both the UK amd US

glaluies feature 8 samillarity ihal one
gingle piece of legislation requlates
the whole regime of pivileges and
imrmunilies of all the nbermational
organisalions in each country.

In Bangladesh the slale practice
regarding privileges and immunities
of international organisalions is
considerably al vamance with that of
either UK ar US. In owr couniry e
is no comprehensive legislalion as
such which covers this area as a
whole. For inslance we can cile

International Financial
Organizafons Order! 972 and the
Agian Development Bank Order
1873, By virlue of these sialuies,
privlegas and immunities  have
been accorded 1o four inlermnalional
organisabons namely the Asian
Development Bank. Inlesnational
Monetary Fund, Intemational Bank
for Reconstruclion and
Development (World Bank) and
International Development
Assoaion. The chsel characeds-

concerning privileges and i mmu-
mitiez of the aloresaid inolilu-
tians have been directly incor-
porated and endewed wilh
legal Tarce.

From the foregoing discussion
it is clear that as per the law af
intemational arganisations, they
ghould be provided with peivileges
anvd Emmunilies bul the question is
why should tha governmenl lagis-
late amew 1o provide privileges
and immunilias fof World Bank
which il already enjoys under an
exigling statuté? And if the gev-
ermmenl thinks le provide axira
imrunilies, the counler argumenl
will ba in accordance with [he
Aricles ol Agreemeant of IBRD, the
government is not at all bound o
provide any axira mmunily thamn
agread upon. So the governmenl
ia solely accountable o justiy it
belare [he counirymen.

On the ather hamnd the Tact
should ba adiatied that in this era
of globalization niermalional anti-
lies will be more and more over-
arching, thal is why i is high time
the govemrment should deal this
maltes nol on an ad hoe basis buln
a comprehensive way as the gov-
emmenl can nal chuck up whal il is
provided under inlemational kaw.
So I may be a belier dea the
government should lake lo sleps
Tar enacting laws like that of UK or
LIS b give ile policy & firm basis.

The authors hawe graduated from
Deparment of Law, University of Dhaka,



