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The Bar members'
concerns
Independence of judiciary

brooks nodelay

HAT statistics can speak more convincingly than

words is amply illustrated by some data provided by

Supreme Court Bar Association president Barrister
Rokanuddin Mahmud at a requisition meeting of the council
held Wednesday. According to him, 99 percent of cases are
refused bail in the magistrate's court, while 90 percent do not
get bail in the sessions judge's court. As a result, 90 percent of
the defendants in criminal cases turn to the High Court's
motionbencheswith theirbail peti-tions.

The three criminal benches there are in the High Court do
not have any even distribution of workload among them. One
of these benches purportedly passed one motion in the last
two years. By a steep contrast, 700 to 800 cases hang fire in
another bench, while the third one is wrestling with 700 cases.

This could be evocative of certain reservations about the

quality and efficiency of the judges. The practising Supreme
Courtlawyers have not minced words to say so.
Whilst, the constitution of criminal benches has been

| called into question, the Bar leaders despaired of fre-quent

dissolution and reconstitution of benches on 'unknown

' grounds'. Dr Kamal Hossain thought these bred questions in
| thepublicmindabout the process. :

The huge number of bail petitions moving up to the high

judiciaryhas two implications: one, the failure of the magistrates |

and sessions judges’ courts to dispose of bail prayers at their
levels; and two, the High Courtbenches are thusleftto shouldera
huge number of ap- peals for bail. One need not labour the point
too much that other cases awaiting adjudication by the High
Court persegetpushed downtheattentionscale,

I spite of the glut of petitions before the HC's mo-tion
benches, itisat thislevel, anyway, thatbails are granted, more
often than not in high-profile cases. This lends itself to one
interpretation, which is that the lower courts are susceptible
to executive or political pres-sures. Why is thé interpretation
of law by the higher judiciary so radically different from that
by lower courts in matters of granting bail? Obviously, the
High Court is freer than the sub-ordinate courts which
remain under executive control.

It is worthwhile to note though, that the Chief Justice
reportedly called 11 senior judges to his office and told them
not to grant wholesale bail and stay. The Bar president went
so far as to suggest: that the CJ 'is not being able to constitute
benches independently, be-cause of instructions from out-
side’. Does it mean that even the highest judiciary is not
impervious to political influence-peddling?

What all this leads us to conclude is that separation of the

+ judiciary from the executive is the erying need now, if we are

. toresurrect the dwindling public confi-dencein the rule oflaw,

_Butlerreport

[ “Another indictment on war against Irag
oy ol JUHETHER Mr. Blair accepts it or not, the Butler

/ report is a severe indictment of his government for
invelving Brit-ish troops in a war based on unreli-
able and flawed in-telligence.

The report, however, concludes that mistakes were made
butnobodyisto blame -- a 'very British' conclu-sion, as some-
onecommented soon after it wasre-leased.

The Butler report comes on the heels of the US Sen-ate
Intelligence Committee report on the same issue. A common
strand that runs through the two reports is the velvet-glove

' approach taken to the conduct of the re-spective govern-
ments, while putting the blame for the failure squarely on the
intelligence agencies. Blair has even been given a clean chit.
While the Bush admini-stration has 'given the dog a dirty
name and hanged him', the British are promoting the man
responsibleforthe'dossier,' John Scarlett, to head the MI-6.

. Perhaps in the US election year, when the ratings of both

M, Blair and President Bush have declined, a re-demption,
* through the pronouncements of these committees, limited in
+scope though it might be, could help these two gentlemen to

“ retrieve some lost ground.

Although Mr. Blair has taken personal responsibility for
any mistakes made in good faith in the run-up to war, he has
justified using British troops against Sad-dam Hussein in the
same breath. Surely Mr. Blair can-not have missed the facthis
actions 'on good faith' have cost the lives of at least ten thou-
sand Iraqis, according to official reports, which numbers
many more by unof-ficialaccounts.

We fail to see Mr.Blair's logic in his continued defiant
assertion and insistence that going to war against [raq was
right, We find his logic rather convoluted. If one accepts that
the intelligence based on which the war was resorted to, to be
flawed, how can the action that stems from that very flawed
assessmentberight?

Inquiry committees should be used to get at the bottom of
the truth, not to salvage governments from their mistakes,
whether deliberate or in 'good faith.' Failing to do this will
resultin loss of credibility of gov-ernments.

- @he Baily Star

Public bureaucracy and judiciary

AMM SHAWKAT ALI

ROFESSOR Braibanti, a
P reputed scholar of public

administration, has dealt
with the relationship between the
public bureaucracy and the judi-
ciary in the context of Pakistan
during the 1960's. One of his articles
titled "Public Bureaucracy and
Judiciary in Pakistan" has dealt with
the historic image of the judiciary
and the writ jurisdiction of the High
Court.

Whatis writjurisdiction?
The exercise of writ jurisdiction
reduced toitssimplest terminvolves
judicial review of executive actions,
The basic requirement is that a
person must be brought to grief by
executive actions that are violative
of fundamental rights guaranteed
by the Constitution. However, more
recently the requirements of any
person being aggrieved by executive
actions or inactions have been
further extended to include the
concept of public interest litigation.
The concept of public interest litiga-
tion is said to be recognised under
the Indian Constitution. However, in
recent times, the Supreme Court has
recognised this concept to extend to
matters involving public interest. In
such cases, High Court gives direc-
tions to the government and the
major examples include cases
relating to protection of environ-
ment, public health and protection
againsteviction of slum dwellers.
More recently the case of mass
arrests in course of much talked of

April 30 deadline also had attracted
thewritjurisdiction. The High Court
is understood to have called upon
the government to account for the
actions relating to mass arrests
through the application of a specific
provision of the law relating to
Dhaka Metropolitan Police (DMP),
DMP first applied the much contro-
versial section 54 CrPC. Later, it
opted for the relevant provision of
DMP law. It is not known if the gov-
ernment had shown cause. What is
material, however, is the fact that in
such cases the relevant members of
the public bureaucracy are called to

the perils of contempt of court to
which civil servants are exposed.
Such cases arise out of violation of
court orders. There are instances in
which secretaries to the government
had to face the charges on account
of contempt of court. Many such
cases relate to release of abandoned
houses.

The rules relating to the con-
tempt of court are very severe. Prior
to the mid-seventies, in such cases
the government could provide for
the cost of legal defence of a civil
servant. During the mid-seventies it
wis ruled by the Supreme Court that
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has to be seen in the changed con-
text as embodied in the rules of
business. Prior to 1989, the secretary
to the government used to be desig-
nated as the official head of a minis-
try or a division. He could dispose of
files without reference to the minis-
ter in case of urgency but was

required to keep the minister

informed of decisions so taken in
the absence of the minister. Since
then the rules have changed.

The rules of business (1996)
designates the secretary as the
administrative and not the official
head. Further, in matters relating to

appear in person in the High Court
and sought a stay on their personal
appearance order. The unfortunate
four are: principal secretary to the
prime minister, home secretary,
defence secretary and acting prinei-
pal staff officer of the armed forces
division.

In seeking the stay order, the
counsel on behalf the four officials
contended that (a) theyneeded tobe
in their offices as they deal with
important public matters, (b) public
interest would suffer if the officials
appeared before the court leaving
their offices, (c) the entire case

As faras is known, in all previous cases, secretaries to the government whose personal appearance was demanded by
the court, willingly complied with the directives. The violation of a precedent, hallowed and tested by time, seems to
be an ominous sign that affects the operation of the rule of law. More than any other person or institution, the
executive organ of the state is expected to be supportive of actions that strengthens the hands of the courts of law.
That is the step towards good governance.

account. Political functionaries at
whose behest actions are taken
remain immune from accountabil-
ityforsuchactions.

Protection to civil service

Available evidenceindicate that civil
servants have themselves sought the
pratection of the High Court
through writ petitions, Such peti-
tions arise out of arbitrary manner
of executive decisions taken that
affect civil servants mainly in mat-
ters relating to promotion, transfer,
disciplinary proceedings and/or
premature retirement. Viewed in this
context, the higher judiciaryacts as a
shield that prevents arbitrary actions
againstcivilservants. Thereis also the
otherside ofthe coin.

The perils of contempt

of court
The other side of the coin relates to

in cases involving civil servants
charged with contempt of court,
they would have to arrange their

own defence at their own cost. The

ruling relating to legal defence,
however, provides thatin the eventa
civil servant is exonerated from the
charge, the cost incurred by him
would be reimbursed by the govern-
ment.

The above cases clearly indicate
thataline mustbe drawn in terms of
the accountability of a minister and
a civil servant in such and other
similarcases. The cases also indicate
either a general lack of respect on
the part of ministry for the judiciary
or the ministers' inability to realise
the implications of not implement-
ingcourt'sorder.

Therules of business
The question of accountability of
the members of public bureaucracy

transaction of business in a ministry
or a division, the secretary is
required to dispose of case by or
under the general or special direc-
tions of the minister-in-charge. It is
not known in how many contempt
cases, a permanent functionary of
the government, after 1996, had to

“ face contempt charges even though

he was not in fact responsible for
violating a court order but had to
wait for ministerial approval by
which the deadline set by the High
Court had expired.

Fallout of Dhaka-10 by-poll

An English daily published a news
item titled 'Civil servants not willing
to appear in court' (The Daily Star,
July 14, 204). It was reported that the
fourtop governmentofficials, facing
contempt ofcourt charges for violat-
ing court orders to deploy army for
Dhaka-10 by-poll were unwilling to

needed to be looked into as to
whether the officials violated the
court order deliberately or whether
this was done to degrade the judges
and (b) the court could summon the
officials after the report, already
sought for by the court, was received
fromthe Election Commission.

The lawyer for the opposite party
argued thatif the four did notappear
before the court, it would reflect
their disregard for the court. It was
further argued that in the South
Asian countries, prime ministers
and ministers, not to speak of secre-
taries appeared before court in
person leavingaside theirimportant
business. It was further argued that
there wasnoVIPin the eyes oflaw.

It is said that the judge of the
Appellate Division of the Supreme
Court had referred the case to the
Chief Justice for hearing by a full
bench. The President of the

Supreme Court Bar Association told
the journalists that ‘the four officials
have violated court orders by not
deploying army as directed and now
they are going to do the same by
trying to obtain a stay on the HC
rule'. He further said: "Itis a shame-
ful precedent”.

Whatisthe
precedent?

As far as is known, in all previous
cases, secretaries to the government
whose personal appearance was
demanded by the court, willingly
complied with the directives. On the
very firstday of appearance, a prayer
used to be made by their lawyer to
exempt them from all subsequent
hearings in order not to disrupt the
disposal of day to day public busi-
ness, The prayer was never refused.
Such a compliance was symbolic of
the respect due to the courts of law
as institutions. The reaction of the
President of the Supreme Court
Bar Association should be seen
in this light. The violation of a
precedent, hallowed and tested by
time, seems to be an ominous sign
that affects the operation of the
rule of law. More than any other
person or institution, the executive
organ of the state is expected to be
supportive of actions that strength-
ens the hands of the courts of law.
That is the step towards good gover-
nance.

At the same time, the rules of the
game as to executive decision-
making having been changed for
reasons already cited, itis only to be
expected that the Supreme Court
will set new guidelines defining the
locus of responsibility of all arbitrary
executive actions that tend to create
road blocks to the effective opera-
tion of rule of law. The civil servants
may well need a road map that can
provide them protection for all their
legitimate actions,

A M M Shawkal Al is a former Agriculturs
Secratary.

A tribute to Marlon Brando

MOHAMMAD BADRUTL AHSAN

I feel T owe it to themone by one,

Fletcher Christian of Mutiny on

the Bounty, Don Vito Corleone
in The Godfather, Colonel Kurtz in
Apocalypse Now, Stanley Kowalski
in A Streetcar Named Desire, Terry
Malloy in On the Waterfront and the
middle-aged debauch named Paul
in Last Tango in Paris, Not that I owe
it to them in that order, but I owe it
to one man for all of them. This man
was a talented actor, who featured a
lot like diamond, showing different
glint under different light at each
turning in front of the camera. He
was many forms in a single shape,
compelling those who admired him
to admire him even more. Marlon
Brando needs no introduction,
because he has been both famous
and notorious in his own right.

The great actor passed awayona
Thursday two weeks ago at the age
of 80, closing a circle that went end
to end in gloom. Born to pathologi-
cal parents who were poor, cruel
and drunk, luck came to the rescue
of young Brando at the age of 23.
Then he quickly soared to fame
before he was even 30, money,
women and luxuries showered
upon him like torrential rain in the
maonsoon. The young man was not

ready for this success. He is quoted
to have said that he never under-
stood why anyone should have
made so much money from some-

" thingassilly asacting.

I saw Marlon Brando for the first

“time in The Godfather, that also

almost a decade after it was
released. By that time Brando had
come back to fame for the second
time and gone back to his secluded
life. He had won his second Oscar in
1973, but refused to attend the
Oscar ceremony. Instead he sent an
American Indian woman to reject
his trophy on his behalf and read a

had unleashed a reign of terror in
the Laotian jungles during the
Vietnam War. He did not appear for
verylong, buthis briefpresence was
spellbinding: But he was not cbn-
sidered foran Oscar.

Then I sort of discovered Murlon
Brando in retroaction, watching his
older movies like a newspaper
reader picking up on the backissues
to catch up with a story. The actor
was increasingly becoming with-
drawn from the world as I was
increasingly learning to admire
him. T wished he had made more
movies, but there was no sight of

learn to live up to the popular
expectation that was created by his
stardom. And this fine actor openly
said that he never enjoyed acting
and thought it was just rehearsals. "
The only reason [ am in Hollywood
is that I do not have the moral cour-
age to refuse the money", he
resented.

Brando once said on television
that fame gave nothing but false
image and that money, fame and
success could bring nothing but
miseries to a man. There was some
kind of a poltergeist about Marlon
Brando, which never let him settle
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life with both hands, as if to make up
also for the shares his distressed
parents never had. He ate, drank
and made merry with as many
women as he could lay his hands on.
He married three times starting
with 'Mexican Movita to Anglo-
Indian Anna Kashifi to Tahitian
beauty Tarita Teripaia. He had at
least 11 children, five from his three
wives, three from his Guatemalan
housekeeper and three from other
affairs. There are other reports
hinting atother children from many
other affairs. When his son
Christian stood for trial for the

Marlon Brando was a man who was not comfortable with the world. He admitted he did not like people, and he
lived most of his life in a private island 50km north of Tahiti, where he tried to build a sanctuary for the wild birds.
He could forever identify himself with the underdogs, those who needed support, shelter and strength and he
stood up for their rights. Yet he met the fate of heroes of the Greek tragedies, suffering in the hands of fate again

and again.

diatribe about Hollywood's poor
treatment of American Indians.
The Hollywood never forgot this
embarrassment and it never for-
gave him either, Both Brando and
Hollywood parted that way and
decided to stay away from each
other. By then the young hunk that
he was, Brando had started to look
aged, fatandirreconcilable.

Right afterwards I saw another
Marlon Brando film named
Apocalypse Now, which was a box
office hit of that year and swept in
the Oscar. Brando played the role of
adistraught US Marine colonel who

him except for ocecasional pictures
of his here and there, fleeting
around like abloated apparition.
But then Marlon Brando was
Marlon Brando, an entire human
race unto himself, Even as a young
actor of fame, he was often sighted
driving down the Hollywood
Boulevard wearing a headgear that
looked as if an arrow had gone
through his head. His dastardly
behaviour alienated many people,
including his co-stars, producers,
studios and even reporters. He
never liked to give interviews and
shunned the media. He did not

down in life. He fell in love with
women, yet he could not remain
faithful to them. One of his many
loves was an actress named Leone,
who refused to finish the film with
Marlon Brando once she found out
that he was cheating on her. She is
said to have given birth to a Brando
child, butspenther lastyearsstring-
ing frangipani flowers into leis and
selling those to tourists in Tahiti.
Brando tried to woo her back with a
briefcase full of money, but she
threw the moneyinto the wind to be
blown all over the neighbourhood,
Marlon Brando tried to live his

murder of his sister's boyfriend,
Marlon Brando confessed in
the court that may be it was his fault
because he was not a good father to
his children. How the heck was
he supposed to know? He never
had a good father when he was a
child.

Somewhere in the sub-
conscious mind, Brando was a
rebellious and defiant man. He had
a subliminal contempt for authori-
ties and established norms, the
strains of which lasted in him till the
end. He believed that Hollywood
was a movie business mainly run by

the Jews who exploited other racial
and ethnic stereotypes. In the early
1990s, Brando once again shocked
America, when he went on the
Cable News Network to criticize the
beating of two Mexican immigrants
by the Californiapolice.

Marlon Brando was a man who
was not comfortable with the world.
He admitted he did not like people,
and he lived most of his life in a
private island 50km north of Tahiti,
where he tried to build a sanctuary
for the wild birds. He could forever
identify himself with the under-
dogs, those who needed support,
shelter and strength and he stood
up for their rights. Yet he met the
fate ofheroes of the Greek tragedies,
suffering in the hands of fate again
and again. His daughter Cheyenne,
whose abusive boyfriend was mur-
dered by her brother Christian,
committed suicide by hanging
herselfin one of the Brandovillas in
Tahiti.

As Marlon Brando died, so died a
talented man, so died a tormented
man. His life started with a whimper
and ended with a whimper, whileits
middle portion resonated with the
empty bangs of vainglory, vulgarity,
vituperation and vindication. ‘He
has left behind ruined marriages,
many sad souls, an earth strewn
with his children to magnify
the tragedy of their father
who himself was born an unhappy
child in an unhappy home. "I am
myself," he once declared, "and if I
have to hit my head against a brick
wall to remain true to myself, I
will do it." Brando never changed
and he remained Brando till the
end.

Mohammad Badrul Ahsanis a banker.

Is Asia going to have its own common market and currency?

A MM SHAHABUDDIN

T least some hopeful and

encouraging signals have

come out from the Manila-
based Asian Development Bank
(ADB) to examine the feasibility of
launching a common Asian market
and curreneyin thisregion similarto
that of the European Union (EU).
The ADB placed its proposal to the
governinent of Bangladesh when
the ADB chief Tadao Chino had a
meeting with Finance Minister
Saifur Rahman during the former's
recent official visitto Dhaka.

In fact, it was rather a follow-up
of earlier action taken by the ADB
which had circulated its proposed
plan of action for a common Asian

"'goal in a ciroular letter sent to seven
SAARC (Saouth Asian Association for
 Regional Cooperation) countries
and some other Asian nations, The
finance ministers of Asian countries
are scheduled to meet in Manila
sometime this month (July) to
discuss the pros and cons of the ADB
scheme and suggest ways and
means to achieve their goal. Of
course, it would be a time-

consuming process as it needs a lot
of deliberations, particularly
because it would involve the ques-
tion of sacrificing their sovereignty
to some extent while agreeing to be
under a single currency and market
with a common trade and financial
purpose, rather than each country
havingits ownwayof doing things as
they are accustomed to. But the
ultimate success of the ADB plan for
promoting the common goal of the
whole Asian region, which com-
prises, on one hand, economic
giants like Japan, China and India,
and on the other, more than fifty
least developed countries (LDCs)
including Bangladesh, would largely
depend on the 'political will' and
spirit of give-and-take on the part of

Asian governments, big and small, -

richand poor. Thatiswhyithasbeen
rightly stressed also by the ADB chief
while disclosing his plan in Dhaka.

Earliermooting

The idea of having an Asian com-
mon market and currency regime,
however, is not a new one. It can be
recalled here that the subject was
mooted at a finance ministers'

conference of the ASEM (Asia
Europe Meeting), held in Kobe,
Japan, in 2001, The two-day Kobe
conference also made a number of
suggestions for further consider-
ation by the EU member countries
and ten Asian countries (ASEAN
members, plus Japan, China, and
South Korea); notably the SAARC
countries were excluded. The ADB
plan, however, includes SAARC
countries, besides other Asian
nations.

The ASEM conference made a
thorough study of the 'hidden dan-
gers' and 'pitfalls' that actually led
the Asian economy to a big eatastro-
phein 1997, focussing onthe mighty
US dollar to which most of the Asian
currencies were pegged. As they say,
"never put all your eggs in one bas-
ket”, the Asian countries did that
perhaps in good faith. So when the
basket fell, all their 'eggs' (read
currencies) also fell and crashed,
except, of course, some honourable
exceptions, like Malaysia, which was
cautious enoughto avoid the basket.
Malaysia led by former Prime
Minister Mahathir, was perhaps the
only Asian country that boldly

refused to towtheline, pregeribed by
US-dominated financial pgencies,
like IMF (International Monetary
Fund), and eould escape the great
Asian financial crash.

However, some people made
windfall gains by timely fishing in
the troubled Asian waters and that
well-known US 'financial wizard'
George Ross, Chairman of the Soros
Fund Management was one of such
lucky fellows who siphoned off
billions of US dollar from the Asian
financial markets, hastening the
1997 economic crash. Hence the
Asian countries, while making their
move towards evolving a common
market and common currency,
should tread the way very cau-
tiously. That is why the ASEM con-
ference had also advised that the
Asian economies "should tread
carefully” in adopting a common
currency regime to replace the
existing dollar-dominated one. "No
single arrangement is necessarily
right for all countries all the time,"
the ASEM meetingwarned.

The question of choice

The most important question,

therefore, before the Asian nations
now is: whatkind of currency system
orwhat shape of the [uture common
currency should be most suitable for
them? Undoubtedly, this would be a
controversial issue and would natu-
rally take a good deal of time (o
thrash outone thatwould be accept-
able to all Asian countries, [t may be
mentioned, in this context, that
France and Japan had suggested at
the Kobe conference that both the
EU currency 'euro' and Japanese
'yen' should be included in the new
future common Asian currency.
However, the idea was opposed by
Indonesia and Malaysia as they
wanted to keep their currencies
independent from "a basket of
trading units dominated by yen.” So
that's a bigsignal for those who want
tobe guided by it.

EUexample '

But there is nothing to lose heart of
before a confident and positive
beginning is made at the up-coming
ADB meeting in Manila to be
attended by all Asian countries. "Art
islong but time is short," as the poet
says, But once the journey begins

the much-cherished goal also starts
advancing. Weshould not forget that
the post-WWII Europe had to move
literally with a shattered and totter-
ing economy, to traverse boldly a
long way, against heavy odds, during
the last five decades or so, to reach
its present stable and envious
position. Undoubtedly, they had to
make well calculated moves stage
by stage avoiding unfriendly situa-
tions and discarding the odds that
blocked their way. So what they
achieved in 50 years, Asia can,
undoubtedly, achieve in much
shorter a time, taking cues and
lessons from them. The European
countries, with their different lan-
guages, cultures, different types of
governments and ideologies,
reached a historic stage of under-
standing, when they could establish
their first European organisation,

known as the European Economic |

Community (EEC) in 1957. And this
was first solid step that led them
later to the establishment of the
Buropean Union (EU), which had
ultimately evolved its own common
currency, 'euro’, now known as the
"number one key-currency vying

with dollar,” as complimented by a
Japanese insurance company
spokesman.

So let the Asian Finance
Ministers make a bold start at the
forthcoming ADB meeting in
Manila. As indicated earlier, they
would have to be prepared to make
some sacrifices (surrendering bit
their sovereignty) for establishing a
commonAsian cuirency; to carry on
all their trade transactions, particu-
larly, on a global level, in future. "If
the’ European countries could
surrender thgir sovereignty to an
extentfora greater common growth,
then why would not the Asian
nations?”, Finance Minister Saifur
Rahman posed the question before
thenewsmen after his meetingwith
the visiting ADB Chief, adding, "our
economy as well as others' will geta
significant boost if we join the ADB
bandwagon". If the rest of the Asian
Finance Ministers, who would
assemble in Manila, think the same
way, then there would be no ques-
tionofanyroad-block.

Kobe Research Project
These is another hopeful sign which

is likely to serve as a milestone on
the road leading to the adoption of a
common Asian market and cur-
rency regime. It was the announce-
ment by Japan at the Kobe confer-
ence of its decision to establish a
research centre, to be known as
Kobe Research Project with the task
of linking 'think tanks' in Asia and
Europe in their studies of what sort
of common currency regime would
be best suited to and most accept-
able by the Asian nations for their
economie growth. So in one sense, a
good and constructive ground work
is already in progress. In other
words, the 'seeds' had already been
S0W.

However, the ultimate success of
the ADB programme for establish-
ing a common Asian market ‘and
currency would largely depend on
the political will of the Asian leaders
whoare nowat the helm of affairs of
their countries. It is they who can
make itor marit, if theylike, As they
say, where there s awill, thereis away:
And where there is a "political will*
theremustbea'political way' too.

AMM Shahabuddinis a retired UN official.



