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AMNESTY INTERNATIONAL USA

T HE United States Supreme
Court has taken a step
towards restoring the rule of
law for the hundreds of non-US
nationals in military custody in
Guantdnamo Bay.

These detainees have been at
the mercy of unfettered execu-
tive power for the past two and
halfyears. Today's ruling that the
S ‘courts have jurisdiction to
consider challenges to the law-
fulness of such detentions moves
us one step closer to justice and
accountability in the context of
the USA's ‘wir on lerror’ deten-
tion policies. The US administra-
tion chose the Guantd namo
naval base as a location to hold
indefinitely, hundreds of those it
designated as "enemy combat-
ants" because it believed that it
could keep them out of the reach
of the federal courts. This deci-
sion punctures this assumption.
The government should take this
ruling to heart and adopt an
approach that puts human rights
and the rule of law art the centre
of the pursuit of security,

Amnesty International
empha-sised that judicial review
of the lawfulness of one's deten-
tion is a fundamental principle

of international human rights
law which now covers all those held in Guantdnamo. Judicial
review is an integral component of the prohibition against arbi-
trary detention and a fundamental protection against torture or
other cruel, inhuman or degrading treatment. The recent revela-
tions from Abu Ghraib prisonin Iraq and the contentsof leaked and
declassified government memoranda cannot have gone unnaticed
by the US Supreme Court Justices. Y
Throughout this process, the administration has shown a lack of
trust in its domestic courts and a disregard for its international
obligations. At the same time it asked for others to trust that it

wauld not abuse its power. That appeal to blind faith has been
rejected by the Supreme Court,

Amnesty International believes that all those in Guantdnamo
should be released unless they are charged with recognisably crim-
inal offences and brought to trial in full accordance with interna-
tional standards, and without resort to the death penalty. Those
held in US custody in Afghanistan or in secret locations elsewhere
in the world must also be granted their full rights under interna-
tional law.

Thisis an edited version of tha Press release of Amnasty International USA Monday, June 28, 2004,

" our rights
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Silent partner

A person who invests ina company or partnership but does not take part in
administering or directing the organization; he or she just shares in the
profitsorlosses.

Sinedie

Adjourned without giving any future date of meeting or hearing. A court that
adjourns sine die essentially dismisses the case by saying that it never wants
to hear the case again! Ameeting which adjourns sine die hassimply notseta
dateforit'snext meeting.

Slander oftitle .

Intentionally casting aspersion on someone's property including real prop-
erty, abusiness or goods (the latter mightalso be called "slander of goads*). A
form of jactitation. For example, stating that a house is haunted or alleging
thatacertain productinfringesa patentor copyright.

Slavery

When a person (called "master™) has absolute power over another (called
"slave") including life and liberty. The slave has no freedom of action except
within limits set by the master, The slave is considered to be the property of
the master and can be sold, given away or killed. All the fruits of the slave's
labor belongs to the master (see, for example, the extract from The 1740
South Carolina Slave Code in the History of the Law). Slavery was once very
prevalentin the world butisnowillegal in most countries.

Small claims .

A regular court but which has simplified rules of procedure and process to
deal with claims of a lesser value. Many jurisdictions have established small
claims courts which, because of their structures and reliance on
deformalized proceedings, allow for expedited hearings and where repre-
sentation by lawyer is not réquired or encouraged. Some typical distinctive
characteristics of small claims courts include the ability to serve by regular
mail and to seize both a court and an adversary at far less cost than in ordi-
nary courts,

Socage

A term of the feudal system which referred to the tenure which was
exchanged for certain goods or services which were not military in nature.
Socage is often deseribed as "free and common socage” although the "free
and common” qualification isnow ofa purely historical significance.

Sodomy
Synonymous with buggery and referring to "unnatural® sex acts, including
copulation, either between two persons of the same sex or between a person

and ananimal (thelatter actis known as "bestiality”). Most countries outlaw
bestiality buthomosexual activityis gradually being decriminalized.
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"Everyone, as a member of society, has the right to social
security and is entitled to realization, through national effort
and international co-operation and in accordance with the
organization and resources of each State, of the economic,
social and cultural rights indispensable for his dignityand the
free development of his personality.”

Articla 22 0l the Universal Declaration of Humari Rights.

k b .
T Tr paleld) ' 1 1 (] T

4] TOTEet ANl Tis STh I Ba bk h em g Tea R ITANY LT

The Repression Against
Women & Children's Act-1995

FROM LAW DESK.

Under The Repression Against Women & Children'sAct-1995
Narimeanswoman of any age;

Shishumeans child under Children's Act-1980.

As per this Act:

Grievous Hurt:In caseof grievous hurt by the use of poisonous or carro-
sive substunce which may cause oflosses the eyesight, disfigure of head or
appearancelooses ofhearing power.

The person will be liable for at least 7 years but not more than 14 years
rigorous imprisonmentorfineor both.

Rape: In case of rape or jointly mape, which cause death of child or
womansentenced to death or life imprisonment.

Moreover, in cise of committing or attempt to commit rape cause death
or grievous hurt of any child or woman shall be sentenced to death or
imprisonment forlife.

Trafficking: In case of women trafficking one shall be punished for life
imprisonment or fine or both. In case of child trafficking the person shall
besentenced to death orimprisoned forlife.

Kidnapping: In cose of kidnapping or abduction for unlawful and
immoral activities shall be punishable with imprisonment of life or rigor-
ous imprisonment for a term of 7 years which may be extend to 10 years
and also be liable forfine.

Dowry Death: If the husband of a woman, his father, mother, guardian,
relatives or any other person on his side may cause death of the woman
shallbesentenced to death orlife imprisonment.

Butifthey cause grievous hurt of a woman then they shall be sentenced
to imprisonment for life or for 14 Ir =ars rigorous imprisonment, which will
notbeless than Syearsand shall also beliableto fine,

Muktipon (Ransom): [n case of mukiipan the person shall be punished
forlifeimprisonment,

This s atransiated and shorter version of the main act

Govtintroducesbill to amend criminal law

The government on 4th July introduced a bill in parliament seeking amend -

.ment to the Criminal Law Amendment Act of 1958 to make it consistent with

the Anti-corruption Commission Aet.

Law Minister tabled the Criminal Law Amendment (Amendment) Bill
2004, terming it essential for an Independent and effective functioning of
an Anti-corruption Commission. He told the House, with passage of the
bill, the government would neither be able to withdraw a corruption case
nor to appoint publie prosecutors to deal with corruption cases. These
powers are vested with the Anti-corruption Commission. The bill also
empowers the Anti-corruption Commission to arrest any government
official on charge of corruption without the government's permission.
- Daily Star, th fuly.

CabinetapprovesWorld Banklegalimmunity

The cabinet decided to provide legal immunity to the World Bank in Ban-
gladesh, approving a bill seeking amendments to the International Finan-
cinl Osganisation Order 1972. Once the Amendment Bill is passed and the
immunity comes into effect, the World Bank will be exempied from any
legal action in Bangladesh. The bank formally asked the government for
legal immunity about three years back, after being sued by its discharged
staflf member Ismet Zerin Khan. The government subsequently sought
legal opinion from the attorney general and the Ministry of Law, Justice
and Parliamentary Affairs, Two attorneys general in their opinions, said as
a body the World Bank, is not eligible for immunity under the existing legal
provisions. But officers and employees of the World Bank are eligible for
such a privilege, they added. However the Asian Development Bank in 1973
and also other UN organisations are enjoying the similar facility. - New Age, 5th
July:

Manik Shaha Murder, Courtaccepts charge sheet

A metropolitan magistrate’s court on Monday accepted charge sheet in
journalist Manik Saha murder case. The charge sheet against 12 accused in
thecase was submitted on June 20 to the CourtofMetropolitan Magistrate by
Officer-in-charge of Khulna Police Station. Four of the accused now in jail.
Khulna police filed two cases, one for murder of the journalist and the other
under Explosives Act, on January 19, Charge shect in the case under Explo-
sives Act was submitted on March 19, accusing 13 people, «Daily Star, 7th
July:

Ahsanullah Master Murder
CIDtosubmitchargesheet

The Criminal Investigation Department (CID) will submit the charge sheetin
the Ahsanullah Master MP murder case on July 10, The four-member C1D team
has already prepared a draft of the charge sheet. Sources close to the team said
some 25 people, including 15 of the 18 accused in the firstinformation report
(FIR). The slain lawmaker’s brother lodged the case accusing 17 people of the
murder. State Minister for Home Affairs ordéred the investigation officer to
complete the probe immediately and submit the charge sheet in a month.
- DailyStar, 7th July.

CJsshouldhave nomonopoly
onchiefadviser's post

Former chief justices (€]s) should not have a monopoly on the post of chief
adviser to the caretaker government, eminent jurist Barrister Amir-Ul Islam
expressed on 6th July inthe High Court. Barrister Amir said this while pointing
out the drawbacks of the 13th amendment to the constitution, which the
Awami League (AL) conceived of and hammered at in 1995-96 and the then
ruling BNP framed. During the hearing that began on June 29 an the writ peti-
tion challenging the 13th constitutional amendment making way for national

AL, subscribed to the amendmentbutsaid it needs to beimproved by incorpo-
rating changes. He suggested the changes may be brought through consulta-
tion with and consensus among the political parties to ensure a "check and
balance” in the caretaker government. - Law Desk. i

Speakers' HousesinJS Complex

Courtstops move to gag media, denies stay prayer

The Appellate Division turned down a plea to ban media reports on con-
structions on the Sangsad Bhaban complex minutes after it also did notgrant
another prayer for a stay on a High Courtorder declaring construction of the
residences of speakerand deputy speakerillegal on7thfuly,

As soon as the bench declined to pass the order, the attorney general
sought an embargo on media coverage of development work on the
Sangsad Bhaban complex. The High Court on June 21 declared the con-
structions illegal following a writ petition filed by Bangladesh Paribesh
Andolon (Bapa) and the Institute of Architects, Bangladesh (IAB). As soon
as the government gets the certified copy of the June 21 High Court verdict,
it plans to seek permission to file an appeal petition against the order,
according to sources in the Public Works and Housing Ministry. -Daily
Star,8th July.

US lawmakers move against human
trafficking

US lawmakers were considering how to strengthen efforts against
the illegal enslavement of humans for sex and forced labour, which
remains a problem in the United States nearly 140 years after it was
outlawed. Washington has sought to lead the international fight
against human trafficking and has threatened sanctions against
nations which tolerate the trade or fail to take adequate efforts to
stop it. US officials estimate that between 600,000 and 800,000 people
are forced into slavery each year, including between 14,500 and
17,500 in the United States. Many of these are women and children
kidnapped or lured into prostitution or forced labour. The
multibillion-dollar trade ranks among the fastest-growing transna-
tional crimes. -AFR Washington, 8th July.

Auditor general lodges appeal with
JS body for protection

Comptroller and Auditor General (Cag) Asif Ali yesterday lodged an
appeal with the Public Accounts Committee (Pac) of the Jatiya
Sangsad seeking its protection against violation of the constitutional
rights ofhis office'by the Railway Division. The parliamentary body is
now examining the rules and regulations to dispose of the appeal,
the first of its kind in Bangladesh. Earlier on July 5, the parliamen-
tary body decided to summon the secretary of the communications
ministry, director general of the Railway Division and officials con-
cerned at its next meeting slated for July 20. A team of Cag's office
recently went to the railway division to check purchase documents,
but the officials misbehaved with them and denied them access to the
papers. -DailyStar, 8th July.

EC decision on Mannan's poll
petition after July 18

A stormy scene was witnessed in the Election Commission secre-
tariat during the hearing of the petition filed by Bikalpa Dhara
Bangladesh candidate Major (rtd) Mannan alleging massive rig-
ging and fraud in the Dhaka-10 by-election. After hearing both
sides, the acting Chief Election Commissioner (CEC) Safiur
Rahman said the decision on the case would be announced after
July 18. He advised Mannan to submit documentary evidence in
favour of his allegations by July 15 and the ruling party candidate to
submit his papers if any by July 18. The counsel for the four-party
candidate denied the allegations claiming that polling was totally free
and fair with no coercion and intimidation from any quarter. At one
stage, the two lawyers exchanged bitter and hot words creating a
noisy scene in the conference room of the EC. -Bangladesh Today, 9th

election under caretaker government, the lawyer for one of the defendants, the Jluly.

Show cause notice on jail super

The financial loan court-4 of Dhaka on Thursday issued a notice on
the jail superintendent of Munshiganj to show cause as to why the
court would not proceed against him on contempt of court charge for
non-compliance of a court order. Judge of the court directed jail super
to appear before the court to explain within three days of receipt of
the notice. The court passed the order upon his refusal to release a
debtor after recelving a court order. The court sentenced the debtor
for civil imprisonment for six months in a money execution case on
May 24 this year. -New Age, 9th July.
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Your Advocate

This week your advacate is M. Moazzam Husain of the Supreme
Court of Bangladesh. His prafessional interests include civil law,
criminal law and constitutional law.

Q: Sometimes we see in the newspaper recruitment advertisementthat
ifany one wouldlike to join their vacant post, thens/hemustbesigned a
bond to continue their job for next 2/3 or more year's minimum. Is there
any legal basis for the companies to enforce such rules? If any one gets
better chance to another place, then obviously s/he would like to leaye
the previous job. Then will s/he be able to take any legal action against
thecompany? Please elaborateitin details.

Md. Zillur Rahaman

Gandaria, Dhaka.

Your Advocate: Nat all things in our official transactions are made in a
conscientious or well thought out way. Many things are done routinely
as per prevailing practices without bothering much about their legal
implications. And some times things are done, policy framed or actions
taken from an advantageous and dominant positionin disregard ofthe
basicrights ofcitizens as job seckers, purchasers orusers of any necessi-
ties of life or subseriber to any consumer goods or item. In these days of
globalisation, open market economy and consumerism corporate
culture is gradually looming large shutting out state-control over the
affairs touching upon the lives ofits citizens. AS a consequence ten-
dency to take undue advantage over the weaker is growing particularly
in the privide organisations formed gither in the name pfiErmding or

welfare. The reflections ofthe attitude are often found inadvertisements

for jobs, terms and conditions imposed on the subseribers, price fixed

for necessities of life etc. The whole endeavour seems to centre round

maximisation of profit or making one-sided benefit turning a blind eye

to our constitutional quest foran welfare state through socialism mean-

ing economicand social justice,

Your question is simple, But in our present day reality it is very perti-
nent and goes deep into our lives as citizens of a modernstate and thus
calls for a bit of analysis of the background so that you can take the bare
techrical replyin its true perspective. With thatend in view [ have spent
few words in an attempt to give you an insight. Now let us revert to your
question.

The bond that the job seekers are often, [ should say, almostin all
cases of fresh appointments required to sign reflects the anxiety of an
employer that he may suffer loss in terms of investment made againsta
new employee if he/she leaves his organisation all on @ sudden. That
again indicates that the employer havingrealised the higherprospectof
the candidates injob market and that they are aftera temporary landing
space treats them as potential deserters and tries to bound them down
byembargo taking the advantage ofhis positionas an employer.

This is a contract apparently signed between two legally competent
persons. On the face of the ocument it is difficult to say thatitis illegal.
One canagree to the conditions given by others. But every agreement is
not contract. Law says-All agreements are contracts if they are made by
the free consent of parties competentto contract, for a lawful consider-
ation and with alawful object, and are not expressly declared tobevoid.
Consent is said to be free when it is not caused by coercion, undue
influence, fraud, misrepresentation or mistake, A contract issaid to be
induced by "undue influence” where the relations subsisting between
the parties are such that one of the parties is in a position to dominate
thewill of the other and uses that position to obtain an unfair advantage
over the other. In the job market that you have indicated I don't think
there should be any bond of the kind to be signed by the appointee if
there is no special arrangements for higher training incurring expenses
of the employer or any kind of skill building program for the benefitofhe
employer requiring special investment or the sudden desertion brings
about direct loss or injury of substantial kind. Mere leaving the job for a
betteropportunity creatingavacancy intheorganisation is ofnoconse-
quence, therefore, entails no action. Moreover law provides that every
agreement by which any one is restrained from exercising a lawful pro-
fession, trade or business of any kind, is to thatextent void.

The party who has suffered from the breach of contract can sue for
compensation for loss or damage sustained by such breach. But such
compensation is not to be given for any remote and indirect loss or
damagesustained by reason of the breach.

In thelightof the discussions made above lamin the opinion that

the breach of contract you have indicated is of no consequence if it
cannot be shown that the company/organisation has not sustained loss
ordamage by reason of the breach.

LAWSCAPE |

Law Professor

The professor of a contract law class asked one of his better students,
"Ifyouwereto givesomeone an orange, howwould yougoaboutit?"
Thestudentreplied, "Here's anorange."

The professorwas outraged. "No! No! Thinklike alawyer!"

Thestudent then replied, "Okay: I'd tell him T hereby give and convey to
you all and singular, my estate and interests, rights, claim, title, claim
and advantages of and in, said orange, together with all its rind, juice,
pulp, and seeds, and all rights and advantages with full power to bite,
cut, freeze and otherwise eat, the same, or give the same away with and
without the pulp, juice, rind and seeds, anything herein before or here-
inafter or in any deed, or deeds, instruments of whatever nature or kind
whatsoever to the contrary inanywise notwithstanding..."™

Corresponding withthe LawDesk
Please send your mails, queries,. and opinions to: Law
Desk, The Bafly Star, 19 Karwan Bazar, Dhaka-1215; tele-
phone 8124944, 8124955, 8124966; fax 8125155,
8126154; email <dslawdesk@yahoo.cotk>
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