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“ALL CITIZENS ARE EQUAL BEFORE LAW AND ARE ENTITLED TO EQUAL PROTECTION OF LAW" - Arcicle 27 of the Constimution of the Peaple’s Republic of Bangladesh
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Fundamental right to profess one's faith

MUHAMMAD ZAMIR

Eaafiruun', which states- *To yvou be your Way, and to me mine."
This encapsulates through its wisdomm, the spidt of tolerance that
5 %0 necessary for the proper functioning of sociery and governance.

This aspect of our life has assumed special importance given the degree
of intolerance that is manifesting isell in our social inter-actions. Almdost
every day, there are newspaper repons of incidents that indicate inability
af some communities o profess their faith. Bangladesh came into belng
throwgh the sacrifice of millions with the stated purpose of ensuring
equality of opporunity for her citdzens. With this aim in view, fundamen-
tal freedoms were woven into the body of our Consttution. This was done
so that wewould be in conformitywith international begal practice.

The Second World War was an example of how things can go terribly
wrang if a State decides 1o diseriminate against a single communiny.
Consequently, the Charter of the United Mations addressed itself o fore-
stall any such repetition. This intelleciual resolve was demonsirated in the
effarts of those invalved in framing the Charter. They correctly viewed the
whole scenario philosophically and did not just restrict themselves to the
codification of provisions solely directed towards the political end of
ensuring ways and means for the proper maintenance of international
peace and security. Accordingly, Article 1(2) of the Charer categorically
poimted out that one of the purposes of the United Nations was to promote
and encourage 'respect for human rghis and for fundamental freedoms
for all without distineton as o race, sex, language or religion.'

This approach towards religion and freedom of thought was further
clarified in Articles 18, 20 and 29(2] of the Universal Declaration of Hunman
Rights (UDHE) adopred by the UN General Assembly on 10 December,
1948, The interesting aspect was not just the re-affirmation of the right of
everyone to freedom of thowght, consclence and religion burt also the
inclusion of the dght and freedom o change his religion or belief. It was
also added that a person, "either alone, or in a communicy with others, and
in public or private’ had the rght 1o ‘manifest his religion or belief in
teaching, practice, warship and observance” of his faith, The natune of the
ohservarbons in the UDHHR was further highlighted by the fact that "every-
one has the rght to freedom of peaceful assembly and association’. There
was only one restraint. Itwas decided that “in the exercise of his rights and
freedoms, everyone shall be subject only to such imitations as are deter-
mined law solely for the purpose of securing due recognition and
respect for the rights and freedoms of others and of meeting the just
requirerments of morality, public order and general welfare in a demo-
cratic soclery”.

Armerican iurl:..rs have in particular, over the last fifty years, played a
glgnificant role in the evolution of low 1o treat this important issue, In
several opindons, they have addressed this matter very astutely. They have
for instance held that the 'the term religion has a reference to one's views
of his relatbon with his Creator and to the obligation they impose of rever-
ence of his being and character and of obedience to his will' and that “the
freedom of religion embraces the concepts of freedom to believe and
freedom toact’ (164 Am Juris 2d, Const. Para 465). This rend has also been
further elaborated by Indian jurises who have podnted out that "religious
practices or peformance of acts in purseance of religious beliefs are as
much part of a relighon as faith and belief in particular docirines' {Com-
missioner, HH.Ev. Lakhamindra, AIR 1954 5C 282]. The ireatment of this
subject has gone on to acknowledge that “the freedom also includes the
right to hold no religious belief at all (MeGowan v. Marvland, 366 LIS 4240).
Fortunately, this controversial aspect has not reached our shores yet.

The Bangladesh Constitution, in letter and spirit has red to emulate
this international perceprion of the rght of each individual to freely pro-
feas his own faith. Althowpgh Amticle 24 stipulates that the State religion of
the Republic is Islam, it also records that "other religions may be practised
in peace and hanmony'. The desire to ensure social justice also reflects
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itselll in Amicle 25(1) where mention is made thar the State shall respect

the principles enunciated n the United Natons Charter”. Amicle 28(1)
and (3] also states that there canngt be discrimination on grounds of
religion.

This spirit is carred forward within the Bangladesh Constitution in
Article 4 101} and (2). The Arieks in moreways than one has ied to guaran-
tee the freedomm of observance of one's religions faith. What s bowever
interesting s the implied connotation and its similarity with the provi-
sbons of the UDHE. The spirt of this Article clearly indicates that this right
is “subject to law, public order and morality” and then guarantees for every
citizen the right 1o "profess, practice or propagare any religion.' It also
indicates that "every religious community of denomination has the right
toestablish, maintain and mange is religiows msritutons.

Analysts have abways drawn our attention to the fact thar the language
of Article 41(1) of the Bangladesh Constimition is exa.c:t;l_lthe same a8 used
in Article 18 of the Pakistan Constituton of 1956 and wo fundamental right
Mo 10 of the Pakistan Constitution of 1962 On the ather hand, it has also
been observed that the language of Artbcle 41(2) is simdlar o the language
of Clause (1} of fundamental rights Mo 12 of the Pakistan Constmution of
1962 Thizis obviously interesting inrerms of scope.

The question arises as o whether the guarantee provided by Article
41(1) 18 absalute. There i some disagresment on this but it s generally
reckoned that it s not completely so. It is tree that that the guarantes has
been made subject to law and by connotation to the Jatiyo Sangshad, bur
this notbonal “plenary power” is really resmricted by mplicatbon o the
regulation of the manner of professing. practising and pm[ﬁg&[ln reli-
gious beliefs and the working of religious instourions like wak and
"Debunar’ (Jibandra Kishore v East Plistan, 9 DLR (5C) 21 and Durgah
Comimittee v Sved Hussalin All, AR 1961 5C 1402).

As such, in principle, it does not 5 gt that there may be (because of
such regulation) a law, which would have powers 1o regulate the actual
perfomance of relighous rites. ltonly proposes that i there is requirement
o take specific steps with regard 1o worship or professing a faith, than
such steps should mot vielate existing legal provisions. It also connotes
that in order to constitute a violation, that act must legally construe as
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being a source of dismrbance of
peace of be a tangible inteference
with regard to religious acts and
ohservances of others. It is this
feature that led to the historical
decision that the act of using volce
amplifiers or loud speakers was a
kind of nodse pollution and preach-
ing through such a formar was a
violation of the right under Article 41
(Church of God v KKRMC Welfare
Association, AR 200050 2773).

[t would therefore appear than
the State is responsible for ensuring
the freedom to practce one's faith
unless those run counter o public
health, public order or morality oF
are essentially economic, commer-
cial or politcal activitbes associared
with relighous practices (Harllal v
Bombay, AIR 1954 5C 38H). The
general idea s that laws are for
general welfare and public conve-
ribETcE.

Unfortunately, in the recent past,
™ contrary to established custom, the
E right to practice one's relighous
i helief s being subjected to serious

stress im Bangladesh. | am not refes-
ring in this context to communities belonging wo the Christdan, Hindu or
Buddhist faiths. 1 am drawing the ammenton of the readers to the disap-
polnting issue of Ahmadiyyas in Bangladesh_

Misdirected enthusiasm appears io have persuaded some of us 1o take
aut the wrong leaf from Pakistan, where this community has been
declared & 'non-MMuslim minodty” and their freedom to practice their
form of belief severely 'curtailed ' by several ordinances and even constiu-
tonal amendments. The Ahmadiyyas have been unsuccessful in the
efforts to challenge the coniroversial 1984 Paldsian Ordinance prommul-
gated against them. The Pakistan Supreme Court in a rare example of
disquiet has also upheld that this Osdinance is constitutional. There has
been only one winner inthis scenario- prejudice.

This unnecessary and regressive view, most unforunately, has now
crept into our country. It 5 creating insecurity and drawing criticism of
aur nation's aldlity to iolerate differing opinbons. The whaole principle of
democratic governance and equality of opponuniny is being smeared by
the actbons of a few who have taken upon themselves to be 'the righteous
agents of discrimination.’

Freedom of thowght and conscience as well as the freedom of associa-
tion are being threatened needlessly. The moral high ground that showld
bethe claim of any current administraion is being flawed. The decision to
impose restrictons n the publication of Ahmadiyvya leramire has also
been intreduced unnecessarily. Anti-Ahmadiyya agitation has dramani-
cally grown both in Dhaka and Chit g. Du we really need such dem-
ansirations? Can we not leave it to Allah 1o determine who 5 correcily
observing His tenets? Then too, there are legal provisions. If anyone feels
aggrieved that his constinitonal rights are being affected, ket that persons
go e Court. Any ather form of registering protest, partieulady through
emational violemnce, swrong.

It is tirme to ap preciate that the right to profess ome's falth (s an inherent

part of his freedom 1o exist as a human being. Anvthing else s unacoept-
able.

’ %

Muhammad Zamir is a lawyer, aformer Seretary and Ambassador,

Walter views

WOMEN IN PARLIAMENT

Direct Election is the best alternative

HussaiM M FAZLUL BART

sion for 45 reserved seats for wormen for 10 vears, which arracts

sharp and swift reactbon from many stakeholders. While the con-
cerned guarners are demanding for direct election of women MFPs, the
present amendment instead calls for distribution of these reserved sears
arnong political parties on the basis of proportional representation in the
Parliament. A new Artlele 65(3) along with amendment in the Fourth
Schedule hits the most-talked issue of women representation in the
House of the Mation.

In 1972 our constituton started s pourney with a rreditbonal provision
af 15 reserved seats for women MEPs for 10 years. The Fifth Amendment
(1979) ncreased the number from 15 to 30 and period was extended from
L0 i 15 wears. This perbod expired on 10 Decermber, 1987 and as such the
Fourth Parliament (1988) had no reserved sears for women. The Tenth
Amendment (1990} provided for 30 reserved women seats for a further
period of 10 years beginning the commencement of the next parliament.
This perbod also expired on 5 April 20600 and consequently we witness Hih
parliament with landslide decrease in the total number of women MPs. If
wi count women's reserved sears along with general seats, increased
wimen partcipation is evident in the Parllament except in the #th & dth

! I 1 HE fourteenth amendment of the Constintion introduced  prosvi-

Mo.ofPariament  Aeserved WiomenMP  Tolalnumber Tollnumber  Pemoentage

seats for fromgeneral  of women MPsin ofwomen

WOmen L5 ] MP Parament MP=
First[T873) i5 o i6 315 4. Ti%
Sepond {1979 X o u X0 S.05%
Third [ 15238 X 4 n L] BE
Fiourth [ 1528] 1] 4 [ 300 1.E%
Filth [ 1251) X & 15 X0 1%
Seventh | 1556) X T u 0 2%
Eighth {20{11) 1] T o7 0 2%
Gth Pariament is not inchuded here:

parliament. The figure illustrares the presence of women MPs in the par-
liament

Though women constitute half of our population, they are in a disad-
vantaged positlon and their stams s wnequal with thar of men. Varous
artermpis lave been made touplift thedr stats by ensuring their meaning-
ful invalvement in the policy making process as well as other socbo-
economic measures. The purpose of art 65 (3) & to ensure a minimum
representation of women in the legislative process and oo ensure a better
participation of women in national politics. The nofble phlhsgr)hybehlnd

the incorporation of such proviskon

has become meaningless due o
selection process of women MPs.
The selection of women MPs worked
as a balance of power and party
having majority in parliament used
thenn as toals o serve thelr palitieal
purpose. For instance, in 1991, BNP
having simple mapority used these
seats ag 4 ool to achieve its absolute
majority paving s way o go o
power. And it was possible for
Ershad to pass the Seventh
Amendment to the constitution
wesin the women MPs.

The present provision of propor-
tiomal representation among peoli-
cal parties k5 a step forward than the
previows one. To many, it s berer
than the worst, as it restricts the
party having majority to take all. In
other Fespect, new proposition is
same wine in the new botte. In this
process, panty allegiance and lokbby-
ing with the party high command
= will be sole criterion for selection.
2 Again wormen MPs will be puppets in

the pursuit of politeal gain of parties. In this system there will no paricu-
lar women's constiteency and therefore, will lack geographical represen-
tation. In addition, proportional representation of women MPs 15 not
based on the total number of popular votes, rather than on the numbber of
MPs of political partles. The progosal does not conform to the one of the
rnost Basic sprit of democracy direct election.

In practice, selective MPs suffer from inferioriny complex reganding
starus, rights and responsibilities. After all, the new model will in mo way
infiese mew blood in the empowerment process ol women. Because these 45
wioanen will real by reprresent none but the party whichwill select themn.

There is an undercurrent of demand for direct election and substantal
increase of women representation in the House of the Nation, on the Fart af
the stakeholders_All major political parties promised direct election of more
wiomeen MPs in their election manifestoes. It & unforiunate that BNP s
deviating fram its election pledge.

It i pertinent to note thatwomen's active partbcipation in the Parliament
is mostly dependent on the proper functioning of the House jself. If is
irony of our fate that not a Ei:l'lﬁ?: Parliament so far has been centre of
democratic norms and practice. Our nascent parliamentary democracy
is tainted with unnecessary walkout, boyeott by the opposition, and
treasury bench has never been enthusiastic with the presence of opposi-
tion in the Howse. Asa result, streets instead of parliament, have become
centre of all activities of democracy here, and we are moving towards
confrontational polities gradually. Consequently, we are stll languish-
ing behind sweeping corruption, waves of crimes and acute lawlessness,

Among the various ways of electing representatives, direct election soul
of democracy ks mast logical. The govi. has discarded this nomm rerming it
impractical” asa singhe wonsen seat consists of multiple constituencies. But
this is alame excuse to introdece a controversial alermative wiich in mo way
witll improve the condition of women. The Maderm democracies are based
o party system. Then a woman candidate will dearly be supported by her
fellow comrades in a big constituency_ All major political parties will nomi-
nate candidates 1o 45 seats and, more womenwill be in the electoral process
wihich will ensure better selection of candidates. The general volers may
examing the performance of their leaders. It will increase the presence of
winkren in pay structure and national polities. This will ultimately marune
ithe women leadership in the couniny.

The active and constructive participation of women in the politcal
process has empty been demonsirated by the fact thar attempt has been
made io increase the number of women reserved seats. There s growing
trend of more women representation n variows local bodies as well. Bur
debate remains as o their effective participation in the parliament
rather than to be puppet's as selective members of political parties. One
way af iImproving leadership and managerial capacity of women shoukd
necessarily include direct election of 45 reserved seats in the Parliament,
that the govi. as well as the oppositbon should take initiadve 1o make the
patiament effective.

Hussain M Faziul Bari s an advocaie.
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PRESERVING THE SEAS

Role of international
and national laws

MOHAMMAD MONIRUL AZAsired MD. SAIPUL KARIM

OHRLD Environment Day, which commemorated each vear on

June 5, 5 one of the prime vehicles through which the United

Mations stimulates swareness of the environment ghobally and
enhances political attention, co-operation and action o save the environ-
ment. This vear the theme of the World Environment Day i “Waned! Seas
and Oeeans Dead or Alive?” [t urges sach and every human being 1o keep
seas and oceans healthy and alive rather than polluted and dead forever.

Threats to the seas and oceans

The common assumprion that living marine resources are inexhausitible has
been proven incorrect. Recent techaological advamces and expanding
buwrsan activities arownd the world in the high seas are sequentially deplet-
ing fish stocks, destroying ocean biodiversity, productivity and ecosystem
processes inaways thatare harmiul and sometimes irreversible.

Loss of bio-diversity and the amendant decimation of stocks of living
pesounces, widespread appearance of ecosyaterm imbalances and inpair-
ment of ecological processes may well undermine the adaptive potential of
speciesd and ecosysiems and their ability o meet fuire human needs.

However the major direct threars o marine and coastal biediversing can
be divided into five related categories: over-exploitation of marine living
resolurces immodiuction of alien Speciesg; deve]upménl and its side effecrs:
and global change, in paricular climare change, including ozone depletion.

Furthermaore, nitrogen overdoad from fertilisers is creating a growing
number of ‘oavgen-starved dead 2ones’ in coastal waters across the globe.
Marine limer is killing up toa million seabinds and 100,000 sea mammeals and
turtles each year.

Therefore, seas and oceans are in & state of crisis and how international
codn muniry responded over the years 1o save the seas and oceans should be
examined and sirengthened further 1o make the regulatory system more
effective and thereby save the seas and oceans from pollution and future
degradation.

Responses of the International communlity

Inrernational Convention for the protection of Pollution of the Sea by Ol
was the first efforr o save the seas and oceans from pollution. Thereafter
many conventions were adopted. In 1973 the International Convention for
the Prevention of pollution (rom Ships was adopred under the auspices of
the Intermarional Maritime Organisation (IMO] and in 1976 United Nations
Environmental Program [(UUNEP) established the regional seas program,
wihiich has led ro over thioy regional treaties,

I 1962 the internarional community finally adopred the Unived Nations
Convention on the Law of the Sea (UNCLOS), which addressed pollution of
the mearine environment comprehensively with a view o establishing rubes
and standards of global application - & constimution for the oceans. UNCLOS
requires states 1o pay particularanention to fwo main environmental objec-
rivess: o prevent, reduce and control marine pollution and to conserve and
raange marine living resource. Chapter X1 -r:-! the LIMNCLOS adequately and
exclusively deals with the protection amd preservation of marine environ-
ment. Aricle 194(3) of the UNCLOS elaborates the obligation 1o prevent
podlution damsage by addressing particular sources of pollution from band-
based activities: from seabed sctivities: from activities in the anea; from
dumping from vessels; from or through the armosphere. Amicle 194(5)
requires special protection for rare or fragile ecosysterns as well as the habi-
tat of depleted, threatened or endangered species and outperforms of
rarine lite. However instead of rreating the ocean as “an indivisible scologi-
cal whole® the UNCLOS partitioned it--horizontally, verically, and fune-
thnally.

Again in the Jakarta Mandate, a declaration adopted by the Conference
of Paries (CoP) o the Convention on Biological Diversity (CBLY) an s sec-
and meeting in Jakarta in 1995, identified marine and coastal biodiversity as
an area for priority action. The Mandate singles out coastal management,
rarine protecied aread, fishere, mariculiure, and the inteoduction of alien
species for special artention. The Jakana mandate recommended a number
af steps o preserve the coastal and marine ecosystems, which are worth
g

L. Parties should instituee integrared coastal area managemsent.

2. Paries should establish and maintain marine protected areas for
conservation and sustainable use.

3. Parties should use fisheries and other marine living resources in a
sustainable manner.

4. Parties should ensure that mariculiure opserations are sustainahle.

5. Parmies should prevent introduction of harmful alien species and take
raEasunes o control oreradicate such species when theyare introdueed.

6. Parties should identify priorry components of biodiversity, monitor
their starus and threats, and idenily measures for conservation and sustain-
able use.

7. Parties showld buibd the capacity to use and share equitably the bepe-
fits of marine genetic resources and biochemical within national jurisdic-
Tianis,

B. Parties shoulbd take responsibility for trans- bowndary harm and global
threars o marine biodiversity.

Al this steps would bea unigue step o save the seas and oceans, if effec-
tiveldy enforced. However, mene commitment 4 not enough without positive
sleps.

Bangladesh perspective

Bay of Bengal has provided Bangladesh world s largest beachas well asa rich
coagtal anea filled with unigue and diverse biodiversity. The coastal 2one of
Bangladesh is of 710 km long, which is unigue and complex. 1t has a grear
narural ecosysiem value nol only for its multiple renewable resources of
direct economic benefit to the nation but also for s oustanding aesthetic
value and scientific interest. Burdened with a large population lacking
adequate natural resources on land, Bangladesh will have to depend more
and more on her sea territories. But increased pollution, destruction of
bisdiversity and ill management of seapor has beonme a major threat in
Bangladesh.

Bangladesh Government enacted the Territorial warer and Maritime
Ziodwes Act 1974 (Act No XXV of 1974), which containg some provisions to
prevent mearine pollution.  According to section & of this Act the
Government may by Gazeite notification establish conservation zones in
the sea for maintenance of the living resourees. Section & of the Act empow-
ers government to lake such measure, as it desms appropriate for prevent -
i aned ot rolling marine pollution and preserving the quality and ecologi-
cal balasce in the marine environment in high seas adjacent to e territorial
Wialers.,

According 1o the section 26 of the Marine Fisheries Ordinance, 1985 uses
of altenipis o use of any explosive, poison or other noxious substanses in
waler is an offence. Section 2 empowers government to declare any por-
tigers of Bangladesh fisheries water as marine reserve for special protection af
aquaticfloraand fauna therein.

Again According 0 section 41A of The Chitagong Porr Authority
Ordinanee, 1976 (Ordinance No. L1 of 1976) causing pollution of the warer
ar environment o the port area shall be punishable with fine, which may
extent to omne lakhtaka.

Al thess ﬁm-.-i_ﬁun beas o prean significance (o Preserse QU Sea PesOurees
including fish stocks and prevent pollution in marine environment. But all
these provisions are noturilised and enforced adequately and effectively.

Concluding Remarks

To save the seas and oceans, prevention mechanism should be considered
and adopted. This sugpgests the need for a cradle-to-grave regulatory
approach, which would also require greater wse of environmental impact
assesament procedures and other prevention mechanisms al source suchas
podlution from land based acrivities. Regulating the oceans currently targes
the rubbish dump; it would be more effective when it will targets the
sourceds. Nevertheless adoption of the Jakarta Mandare o the Convention
on Bislogical Diversity i a skgnificant step forwarnd 1o save the seas and
oceans. Bul implementation of this mandare requires greater natiomal
action and regional and intermational co-operation and only then we woulkd
b alvle to prese rve our seas and oceans,

Mohammad Moninl Azam is a Lecturer, Depariment of law, Presnier University, Ch
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