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Your Advocate

Your advocate is Mr. Probir Neogi of the
Supreme Court of Bangladesh. His professional
interests include civil law, constitutional law and
banking law. Send your legal and human rights

queries to the Law Desk, The Daily Star. A
panel of lawyers will address your problems.

Q: My father died last year. He didn't make any will. So far as | know,
the successors of my father will inherit his property as per Muslim law
and male successors will inherit twice than the female successors.
This rule is applicable in case of father's property. But if the property
belonged to my mother, how it would be distributed among her male
and female successors after her death? Please advise.

Fakhrul Islam.

Dhaka.

Your Advocate: So far the first part of your query is concerned, your
knowledge is correct if you meant by the term "male successors" and
"female successors", son(s) and daughter(s) respectively of your
deceased father. But keep it in mind that sons and daughters are not
the only heirs of a deceased Muslim. Under the Hanafi law of inheri-
tance there are three classes of heirs, namely, (1) Sharers, who are
entitled to a prescribed share; (2) Residuaries, who get the "residue”
after the claims of the sharers are satisfied; and (3) Distant kindred,
those relations by blood who are neither sharers nor residuaries.
Father, grandfather, husband, wife, mother and some other relations
of a deceased Muslim are sharers. Daughter is also a sharer when
there is no son, but when there is son, daughter becomes a residuary
with the son. The first step in distribution of the left property of a
deceased Muslim, after payment of his funeral expenses, debts and
legacies, is to allot respective shares of the sharers. The next step is
to divide the residue among the residuaries. If there are no sharers,
the residuaries will succeed the whole left property of the deceased. If
there be neither sharers nor residuaries, the property will be divided
among such of the distant kindred as are entitled to succeed thereto.
Sons and daughters (when there is son) both inherit as residuaries
and the son gets double of the daughter's portion.

Your mother's property, after her death will also be distributed
among her heirs according to the same rule as mentioned above, in
absence of any will or gift made by her. It may be worth-mentioning
that a Muslim can dispose of his/her entire property by way of gift, but
cannot dispose of more than one-third of his/her property by will
unless bequests in excess of one third is consented to by his/her heirs
after the testator's death.
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No explanation, no condonation

High Court Division (Civil Revisional Jurisdiction)
The Supreme Court of Bangladesh

Abdul Jalil

Vv

Government of Bangladesh and others

Before Justice Md Imman Ali

Judgment: April 23,2002

Result: Rule absolute

Background:

In this Civil Revision, filed under section 115(1) of the Code of Civil Proce-
dure, the petitioner challenges the judgement and decree dated 5-11-1996
passed by the learned District Judge, Meherpurin Title Appeal No 57 of 1995
reversing the judgment and decree dated 20-4-1992 passed by the learned
Assistant Judge, Meherpur Sadar in Title Suit No 213 of 1988 decreeing the
suit.

The brief facts are that the petitioner, as plaintiff, instituted a suit for
declaration of title before the learned Assistant Judge, Meherpur. The claim
of the plaintiff was that the suit land comprising 1.24 acres originally
belonged to the Medinipur Zamindari Company under which Nolini Mohon
was recorded in the CS Khatian. Thereafter the said Nolini Mohan settled
the suitland in favour of the petitioner and put him in possession thereof. The
further claim of the plaintiff is that he did not appear before the SA settlement
staff with relevant papers and 'as a result' the suitland was wrongly recorded
in the name of his predecessor, namely Nolini Mohon. The plaintiff became
aware of the mistake during the RS operation and hence was compelled to
file the suit for declaration on 12-7-1988.

Defendants no. 2 and 3, being opposite parties no. 1 and 2, appeared in
the suit by filing written statement denying the allegations in the plaint and
stating, inter alia, that suit was not maintainable; was barred by limitation
and hit by section 42 of the Specific Relief Act; the SA record was correctly
recorded in the name of defendant no. 1, Nolini Mohon; said Nolini Mohan
left thereafter for India and the suit land became enemy property and has
vested in the Government and hence the suit is not maintainable.

The learned Assistant Judge decreed the suit. The opposite parties no. 1
and 2 filed an appeal, which was allowed. The judgement and decree of the
lower appellate Court is now challenged before this Court.

Submission
The learned Advocate emphatically argued that the decision of the learned
Judge of the appellate Court to condone the delay after hearing the appeal
was improper and also the delay has been condoned without proper satis-
faction of the Court that there was sufficient cause for the delay.

The learned Assistant Attorney General appearing for the opposite
parties argued that the Rule in the instant revisional application was against
the substantive judgment and not against the condonation of delay and,

therefore, that matter cannot now be agitated.

The learned Advocate for the petitioner submitted that since the condo-
nation of delay has formed part of the judgment itself, the petitioner is enti-
tled to challenge the condonation of delay while challenging the substantive
judgmentin this revisional application.

Deliberation

It appears from the judgment of the appellate Court that the learned Judge
has dealt with the appeal on merit and decided the issues in favour of the
appellant. Having done so, before the ordering portion of his judgment, he
has dealt with the application for condonation of delay. Now, turning to the
application under section 5 of the Limitation Act, filed by the appellant, it
appears thatin his application for condonation of delay under section 5 of the
Limitation Act, the petitioner has sought to explain the delay which
occurred in applying for the certified copy of the Judgment and decree of the
trial Court.

Evidently the petitioner has sought condonation of delay for the period
between the passing of the judgment and decree to the time of application
for the certified copy. However, as is apparent from the judgment of the
appellate Court the certified copy became available on 30-7-95 and the
appeal was not filed until 10-9-95. Article 152 of the Schedule to the Limita-
tion Act requires that an appeal against the decree is to be filed within 30
days from date of the decree or order appealed from. In this case the appeal
was filed 41 days after the certified copy of the judgment and decree of the
trial court became available. However, there is no explanation in the applica-
tion under section 5 of the Limitation Act regarding this delay nor is there any
prayer for condonation of this delay. It is clear that the learned Judge has not
considered the fact that the delay, subsequent to the certified copy of the
judgement of the trial Court becoming available has neither been explained
nor any prayer for condonation of that delay had been made in the applica-
tion under section 5 of the Limitation Act.

It is a settled principle of law that the power to condone delay as given
under section 5 of the Limitation Act is within the discretion of the Court.
However, the Court's discretion is circumscribed by the terminology used in
section 5 of the Limitation Act itself. Section 5 of the Limitation Act reads as
follows :

"Any appeal or application for (a revision or) a review of judgment or for
leave to appeal or any other application to which this may be made applica-
ble (by or under any enactment) for the time being in force may be admitted
after the period of limitation prescribed thereof, when the appellant or appli-
cant satisfies the Court that he had sufficient cause for not preferring the
appeal or making the application within such period."

The provisions of section 5 of the Limitation Act are such that the appli-
cant is bound to satisfy the Court that he had sufficient cause for not prefer-
ring the appeal within the stipulated period. Thus, it is clear that the Court
can condone the delay if it is satisfied that there was sufficient cause for the
delay. However, this does not mean that the Court can condone the delay
when the Court is not so satisfied or when there is no sufficient cause shown.
Itis the settled principle of our Court that, although it is the discretion of the
Court to condone delay, each day's delay is to be explained by the individual
litigant. The Court has discretion to condone the delay, but in the absence of
explanation, he does not have any power.

The discretion exercised by the learned Judge of the appellate
Court in condoning the delay is against the weight of evidence inas-
much as the application filed under section 5 of the Limitation Act did
not at all explain the delay in filing the appeal in receiving certified
copy of the judgment and decree of the trial Court. When there is no
explanation for delay of a certain period, there cannot be any ground for
condoning the delay of that period. It appears that the learned judge of the
appellate Court exercised his discretion so far as it relates to the 1200 days
of delay in filing an application for certified copy of the Judgment, but there is
no condonation of delay, as there could not be, of the period after obtaining
the certified copy and before filing the appeal. It is my view that if discretion
had been exercised by the learned Judge in the absence of any explanation
for specified period of delay, that exercise of discretion would be a perverse
exercise of discretion.

Decision
Since the learned Judge of the appellate Court did not properly exercise
discretion in condoning the delay in filing the appeal, it, therefore, goes
without saying that the appeal could not have been heard by the learned
Judge. |, therefore, need not go into the merit of the appeal nor the merits of
the instant revisional application.

In the result, the instant Rule is made absolute, the judgment and decree
passed by the learned District Judge, Meherpur in Title Appeal No. 57 of
1995 is hereby set aside.

Md Ahia, Advocate for the Petitioner. AHM Mushfiqur Rahman, Assistant Attorney General for the Opposite
Parties.
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Freedom of assembly infringed
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Picture: The paramilitary BDR personnel are on guard on the road leading to
the Teachers and Students Centre (TSC) on Dhaka University campus in the
event of a mass gathering. (Daily Star, 12 September)

News: Around 1,000 law enforcers deployed on the Dhaka University cam-
pus on 11 September 2002 foiled a scheduled mass gathering of students at
the TSC for re-opening of the university. The mass gathering was scheduled
for 4:00 PM, as announced earlier by the Dhaka University Students Against
Atrocities' (SUSAA), a forum of apolitical students. As gathering, procession,
rally and use of loudspeakers were banned on the virtually besieged campus,
the DUSAA tried to hold a gathering at the Muktangon. But police dispersed
them from there also.

Excerpt: Every citizen shall have the right to assemble and to participate in
public meetings and processions peacefully and without arms, subject to any
reasonable restrictions imposed by law in the interests of public order or
public health. (Article 37 of the Constitution of the People's Republic of Ban-
gladesh)

Law Desk: There was no report that the students were brandishing arms or
they were trying to bring out a violent procession. Still the authority imposed
'reasonable restrictions', may be 'in the interests of public order or public
health'. How a procession of students demanding re-opening of their univer-
sity in their campus can be in contravention with the interests of public order
or public health is a question the concerned authority can better answer.

Corresponding Law Desk

Please send your mails, queries, and opinions to: post -
Law Desk, The Daily Star, 19 Karwan Bazar, Dhaka-
1215; telephone 8124944, 8124955, 8124966; fax
8125155, 8126154; email dslawdesk@yahoo.co.uk;
interactive email lawdesk20@hotmail.com
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Report of Transparency International

It is reported in different newspapers that Bangladesh is the most corrupt
country according to Transparency International. Newspapers published
chart of ten corrupt countries without mentioning Pakistan and Myanmar. It
makes me unhappy that how this two country left from the list where one
man's dictatorship is prevailing. Bangladesh is a newborn country. Here
some handful of politicians, officials and law enforcing agencies practise
maijor corruption; but the freedom of press, the rule of law and democracy
are still on the track (though we can't claim it absolutely). The farmers who
constitute 60 per cent of our total population are yet to know what kind of
corruption occurs here. They are peace loving citizen and mostly honest in
their living. This report labelled them who also live by their honest labour
(garment workers and day labourers in mills and factories). It is not the end,
the glory and image of the whole country was tarnished by such report. This
report reminds me of the painful situation of previous government. The
previous report embarrassed the then government and the then opposition
parties wanted to cash in on it. The same thing is happening after publishing
this year's report. On what basis such report is promulgated, whether it is a
political propaganda or it has any reliance; the people like me want to know.
Moreover, | think that before publishing such kind of report permission from
the court should be obtained.

Ashaduzzaman Kaisar

Dept. of Law, University of Chittagong.

Trial of war criminals

War crime is a perennial legal issue in Bangladesh. Thirty years have
passed since our liberation war, but all the governments have failed to bring
the war criminals to book. Today's generation does not know the relevant
laws involving this issue. Our intellectuals vehemently protest this "Crime
against Humanity". They came to street and brought out processions
demanding trial of war criminals on several occasions. But after the death of
Jahanara Imam, they have become indifferent to the issue. The war crimi-
nals should be brought under trialimmediately.

Imran Ahmed.

Mohammadpur, Dhaka.
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"The law hath not been dead, though it hath slept.”

Angelo, in 'Measure for Measure' by William Shakespeare (1564-1616), reminding
Isabella that the laws have existed even though they have not been enforced for some
time.

"The law cannot be enforced when everyone is an offender."”
Chinese proverb.

"The law is not a 'light' for you or any man to see by; the law is not an instrument of any
kind. The law is a causeway upon which so long as he keeps to it a citizen may walk
safely."

Robert Bolt (1924-1995), British playwright.
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Children, stay safe!

LAW DESK REPORT

Crimes against children are increasing day by day. A survey recently con-
ducted by Bangladesh Shishu Adhikar Forum reveals that 578 children were
killed, 486 were kidnapped and 771 were lost during the period of September
2001 to August 2002. The survey record shows how vulnerable our children
are. The gradual rise of the number of crimes against children does not give
an impression that the government is doing much to protect our posterity.
Since the authority is failing, the parents and children themselves should be
more conscious about their safety. Following are some basic rules for the
children to stay safe. The kids should follow as well as their guardians should
encourage them to follow these rules to avoid primary risks of falling in dan-
ger.

Rule 1. Don'tgo out alone

There is safety in numbers in following this rule and this rule isn't just for little
kids, it applies to everyone. We are always safer if we take a friend, sister, or
brother.

Rule 2. Always tell an adult where you're going

Letting someone know where you'll be at all times is smart. If you're faced with
a risky situation or get into trouble, your family and friends will know where to
find you.

Rule 3. Always tell your parents with whom you are going
Remember danger does not always come from strangers. Sometimes it
comes from someone very much known to you or your family. So, always tell
your parents with whom you are going out even if the person is well known to
your family.

Rule 4. Say noifyoufeel threatened

If someone -- anyone -- touches you in a way that makes you feel uncomfort-
able, you have the right to say no. Whether it is peer pressure about sex,
drugs, or doing something that you know is wrong, be strong and stand your
ground. Don't be afraid to make your feelings known.

MMweek

Violation of human rights under Special
Powers Act

Most of the governments in power have violated human rights indiscrimi-
nately under the guise of preventive detention, according to a report of the
UNDP. The report named "Human security in Bangladesh-in search of
Justice" reveals that 90% of the cases under the Special Powers Act were
declared illegal by the higher court of the country, showing extreme viola-
tion of human rights. The Special Powers Act, 1974 provides for preventive
detention for lawbreakers and for those who are considered to be danger-
ous for the independence and sovereignty of the country. Unfortunately
the law was mostly abused by the successive governments in detaining
political opponents. In most of the cases detentions were declared illegal
by the higher court. Police also reportedly abused the law against innocent
people to extract money from them. The report said that country's dealing
of criminal laws is hostile to the poor and disadvantaged section of the
country. Criminal justice system of the country is anti-poor, according to
the report. The report also said that 60% to 70% of the local disputes were
settled by Shalish as the people can not seek justice due to high legal cost.
The report suggested that the duration of refreshing training of the police
should be increased instead of only two days in order to educate them to
respect human rights. The report also suggested the repeal of the Special
Powers Act. -Law Desk.

Reintroduction of the Upazila Parishad
The government has decided to reintroduce the Upazila Parishad in order
to decentralise the administration. The Upazila Parishad was introduced
by the military ruler in 1985 to strengthen the local government. The first
election to the 460 Upazila Parishads was held on May 15 and 20 in 1985.
The tenure of Upazila Parishad chairman was five years. The next election
was scheduled to be held in 1990. But the BNP repealed the Upazila
Parishad Act after forming government in 1991 followed by the force
resignation of military ruler on the backdrop of mass protest. The Awami
League government revived the law on 25 November 1998. It was pre-
scribed in the law that the election of the parishad will be held within 180
days after the gazette notification of the law. The Election Commission
took initiatives to hold election of this local body but backtracked due to
unwillingness of the then government. The cabinet committee of the
present government headed by the Prime Minister formed a five members
sub committee on 19 November last year to review the upazila system.
The committee submitted its recommendation in favour of reintroduction
of the Upazila Parishad, which is likely to be placed before the parliament
soon. The recommendations were that an MP will be the advisor of the
Upazila Parishad of his constituency, the role of MP in Upazila Parishad
will be specified by law, each MP will get an annual development budget of
Tk one crore for projects relating to communication, education, health and
agriculture sector. -Law desk.

Private University Law will be enacted

The government will enact private university law to control academic
functions of private universities. The law will be enacted as per recommen-
dation of the law commission. The law will be introduced in order to
improve the standard of education in privet universities. The government
is taking the initiative as questions are raised about the standard of some
private universities. -BSS, 14 September.

Deadlock in Chittagong Labour Court

A deadlock is prevailing in the first Labour Court in Chittagong as the
District Bar Association has continued to boycott the court. The District Bar
Association have been boycotting the court since September 7 protesting
the appointment of judge Md. Abdur Rashid Mia as the chairman of the
court. Hearing of 500 cases could not be held due to the absence of the
lawyers. The association members unanimously decided to boycott the
court of the judge from the date of his joining and declared him illegal. They
also informed the minister and secretary of the Ministry of Law and Justice
about their decision. But the concerned authority did not take any visible
initiatives to break the deadlock, which caused serious suffering to the
common people. -Daily Star, 16 September.

Law and order situation deteriorated in
Keraniganj

The law and order situation of Keraniganj is deteriorating alarmingly.
During the last four months 27 killing, 21 dacoity, 104 extortion and 5
abduction have taken place in this thana. Tension has been prevailing
among the people of the area. None of the criminals was netted by the
police leading to confusion about the responsibility of the law enforcing
agency. -Daily Bhorer Kagoj, 15 September.

Warrant issued against dead persons!
Warrant of arrest has been issued against 14 dead persons in Kotowali
Thana of Jessore district. Police forces are trying their best to execute the
warrant order. Among the warrantees some died at the time of prison
unrest in 1996 and rest of them were killed in various terrorist attacks. But
the police did not submit any report about their death to the court, which
lead the court to issue warrant against them. -Daily Manavazamin, 15
September.

Murder cases against police

Four different murder cases have been filed against the police officials of
the Dhaka Metropolitan Magistrate Court. Among the 16 accused police
personnel 4 are inspectors of police, one is sergeant and one is constable.
The prosecutors brought charges against the police personnel for inhu-
man torture, which caused the death. -Ajker Kagoj, 15 September.

Adulterated food sold in open market
Adulterated foods are being sold in different markets of Feni district. The
different raw food items like ata, rice, sugar, salt, oil, ghee are being adul-
terated and sold in the market. Rice is being adulterated by mixing stones
and different types of rice. Rice is also polished for whitening by urea
fertilizer during processing. Similarly, ata is being contaminated by mixing
fine brand of wheat and country made sugar is being adulterated by mixing
the Indian sugar of poor quality. The consumers of this area are suffering
from various diseases after consuming these adulterated foods. But the
concerned authority did not take any initiatives to combat with this social
device. -The Bangladesh Observer, 10 September

Advocacy for uniform family code

The speakers at a seminar advocated for the uniform family code abolish-
ing conflicts between existing state laws and the personal laws of different
religion in the country. The seminar "Religion and Women Security in
Bangladesh: Hinduism, Christianity and Buddhism" was held at BETS
centre of Dhanmondi organised by Forum on Women Security and Inter-
national Affairs (FOWSIA). The speakers of the seminar said that the age-
old conventions and practices of various religions were depriving the
Bangladeshi women of their constitutional rights and privileges. The
seminar focused on the inheritance and marriage laws of Hinduism,
Christianism and Buddhism. The keynote paper of DR. Paresh
Chandranath argued that the existing Hindu law in Bangladesh denied the
rights of divorce and inheritance of women, two very basic rights of every
human. There are conflicts between the Christian laws and the canon laws
while the Buddhists have no family laws in Bangladesh. They mainly follow
the Hindu laws. Therefore, a uniform family code should be introduced in
order to ensure the rights of women irrespective of religion. -The Inde-
pendent, 15 September.

Benazir Bhutto's appeal rejected

The Election Tribunal of Pakistan has rejected all the three appeals of the
former Prime Minister of Pakistan Benazir Bhutto against the decisions
barring her from taking part in the October 10 general election. Atwo-judge
tribunal at the Sindh Province High Court rejected appeals lodged against
the decision of election officials in her hometown of Larkana and nearby
Ratto Dero. Her third and final appeal was rejected by a separate tribunal.
The rejection of all the appeals effectively ends all chances of Benazir
Bhutto to take partin the ensuing election. -Reuters, 14 September.
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