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alling between stools and treading on toes

The Ombudsman, a Human Rights Commission and an Independent Anti-Corruption Commission

ZIA HAIDER RAHMAN

N January 21, Law, Justice

and Parliamentary Aftairs

Minister Moudud Ahmed
announced that the government
would set up an independent anti-
corruption commission as prom-
ised during the run-up to the gen-
cral election. Long committed (O
seeing the constitution of such a
commission, at the turn of the year
Transparency International Bangla-
desh published to widespread
acclaim, itis fair to say, a report into
the present Bureau ol Anti-
Corruption alongwith a proposal for
anew Independent Antu-Corruption
Commission (IACC).

Word now has it that a bill may be
tabled in the current Parliamentary
session to constitute a Human
Rights Commission and there Is a
faintly more credible rumour ol an
Office of the Ombudsman in the
offing, an organ contemplated by
the constitution, established in law
by The Ombudsman Act 1980 but
never actually brought into being
Indeed at this stage the proposal
appears to be merely (0 enact
amendments to belatedly reflect the
transformation of Bangladesh [rom
a presidential state to a parliamen-
tary democracy; substantive relorm
isnot envisaged. The prospect of the
establishment of such institutions
as a Human Rights Commission and
an Office of the Ombudsman raises
the real danger that the IACC may be
sidelined. Indeed it was reported in
this paper on January 1 this year that
following a Cabinet Commilttee
meeting, “the government [took]
initiatives to constitute a National
Human Rights Commission expedi-
tiously to ensure good governance
as well as transparency and
accountability in society.”

There are of course strong links
between the promotion of respect
for human rights and the campaign
for good governance. Corruption
and breaches of human rights are
often found in the same dismal
circumstances. Consider, for exam-
ple, the employer's bribery ol a

public official who turns a blind eye
to egregious breaches of health and
safety regulations (see the forth-
L‘ﬂilli‘l"l}.’, Human Rights in Bangla-
desh 2001, Ain O Salish Kendro). But
the beliet that a Human Rights
Commission or an Oflice ol the
Ombudsman (if they be properly so
called) or that the two in concert
would adequately address systemic,
pervasive and large-scale corrup-
tion in Bangladesh is naive, ill-
judged or worse stll intellectually
dishonest If one is frank, as vital as
such an organ surely is, quite how
anyone might imagine a Human
Rights Commission could make
anything more than a dent on cor-
ruption is hard to comprehend and
so this article does not dwell on the
matter of a Hupan Rights Commis-
sion. But an IACC is essential if a
great swathe of corruption is not to
g0 unchallenged. The argument 1s
rather simple, Without an IACC, a
greal many cases. of corruption
would fall between the two stools of
a Human Rights Commission and
an Ombudsman, The combined
jurisdictions of a Human Rights
Commission and an Ombudsman
would not exhaustively cover the
broad range of activities all
described as corruption. In addition
to this jurisdictional point, in
advancing the case lor an IACC, a
major institutional issue also needs
to be addressed. Problems arise, in
the absence of carelul planning,
when institutions are granted over-
lapping jurisdictions: they tread on
each other's toes, exert territorial
protectionism or, on the contrary,
each uses the existence of the other
to abrogate responsibility. The two
issues correspond, then, to jurisdic-
tional gaps and overlaps respec-
tivelv. | take up the second point
later but first we mind the gaps.

Falling between two stools

Consider two particular forms ol
bribery. The first kind: involves a
citizen bribing a public oflicial n
order to secure a benefit to which he
or she is entitled anyway (where the
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* Constitute an Ombudsman under the 1980 Act with appropriate amendments
parliamentary democracy; " Enact legislation to broaden the powers of the Ombudsman so that maladministration
sans corruption can be challenged; * Constitute an IACC and at the same time bring the Office of the Ombudsman
under the aegis of the IACC, taking special care to ensure that staffing arrangements of the combined institutions are
unified, so that the welfare and future of each partis linked to those of the others. '

Violating human rights?

official i1s arbitrarily and illegally

creating a sphere of discretion). The

second kind involves bribes which
convey Lo the payer something to
which he or she is not entitled, such
as a procurement contract or ettec-
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ive immunity to engage in illegal
activities.

Where the bribery is the condi-
tion for securing a legal benefit, asin
the first kind, individuals may chal-
lenge the corrupt official’'s demands
Il recourse be open to an appropri-
ate body such as an Ombudsman or
an [ACC. The expenience in other
countries is that such an individual
is rather likely to do so; after all, in
the scheme of things the citizen has

done slettle o < if acling pre-

emppvely + -notnng wrong. Such
was the experience in Hong Kong
after the introduction of its Inde-
pendent Commission Against
Corruption. Lhis hust kind ol cor-
ruptionisoften seen atlocal levels or
generally speaking where the public
official holds no significant discre-
tonary powers and is sometimes
relerred (o as 'petty corruption'
(rather unfortunately so, since to its
victims and to the economy as a
whole it is far from petty). But as for
the second kind, such as 'grand
corruption’ in procurement or
government tendering, far from
calling attention to the corruption,
the bribe-payer has a strong incen-
tive to cover his or her tracks, which
incentive obviously militates
against the discovery of such cor-
ruption.

Acute shortcomings in the
Ombudsman Act 1980 would render
the Office useless against major
corruption, particularly of the
sccond ‘grand’ kind. Firstly, the Act
requires that therebe anidentifiable
action on the part ofa public official.
Secondly. it requires that there be a
complainant in order (o agitate the
Ombudsman into action. Thirdly,

the said complainant must himself

or herself have suffered in conse-
quence of that subject action.
Fourthly, there must be an 'undue
personal benefit’ as a result of the
action. And [ifthly, the Ombudsman
can merely submit reports and its
recommendations would have no
binding effect whatsoever. In this
last regard, the fact that to date none
of the many recommendations of
the relatively well-respected Public
Accounts Committee have been
implemented sught to sound the
alarm.

Little if any grand corruption
would be caught, as a matter of law
and in practice, by this legislation.
Each limb of the Act's test sets a
dispiritingly high standard and their
combined effect is to pitch a practi-
cally insurmountable hurdle, For
one thing, there are issues of stand-
ing or, in legal jargon, locus standi;
who would be the complainant in a
case of major procurement corrup-
ton? Public officials may well argue
in defence - and not without legal
merit - that the acuon, such as the
award of a procurement contract,
was nol an action bearing suflicient
nexus with the complainant and
that a'concerned citizen' or even an
NGO is no more than a random
punter trying it on. For another
thing, demonstrating that a pro-
spective complainant, who was not
a party to the corrupt transaction,
was in fact adversely affected by the
public oflicial's action is likely to
prove fliendishly tricky, And then of
course there is the enormous evi-
deptial burden in establishing
undue benefit; living beyond his
purported means 1s sure e¢nough a
clue to something suspect but can
that be enough and, il it is,
must more be shown to link undue
pain to the official’s action in ques-
tion?

Incidentally though not lesser,
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to reflect the transition to

there is another major deficiency in
the 1980 Act unconnected to cor-
ruption. Throughout the world, the
institution of the Ombudsman has
come (0 be regarded as the cham-
pion of the individual citizen, the
littke ‘guy, against the Goliath state
and the incompetence of its offi-
cials. The Ombudsman is the bul-
wark against maladministration,
malfeasance and many other forms
ol state abuse and incompetence,
willul or otherwise, corrupt or not.
The 1980 Act requires, ad dlready
stated, that there be an 'undue
personal benefit' to some or other
person. So what of the various,
multitudinous instances of harm
wrought upon the little guy by virtue
solely ol incompetence, arrogance
or neglect on the part of a public
official where no one has gained
anything at all? Astonishingly, the
1980 Act would fail to capture even
those cases which one would rea-
sonably expect to lie with the prov-
ince of an Ombudsman, namely
maladministration without corrup-
(on.

ITreadingoneach

other's toes

This takes us to the second theme:
the penls of institutional overlap. It
Is not only each institution that
needs careful thought but also how
institutions [it together, or not, if
potentially serious inter-
institutional difficulties are to be
mitigatedifnot averted.

No Ombudsman can know at the
outset of an investigation that the
matter, of which he or she has taken
conduct, is really at bottom a case
that ought properly to be handled by
the IACC, a case of grand or political
corruption. Take a bribe of the first
Kind; the bribery of a public official
in order to secure, say, a licence ol
some description. It emerges in the
course of the Ombudsman's investi-
gations that the public official has
been induced by the promise of
promonon [rom a third party, a
major political figure, to restrict the
supply of such licences. It further
transpires that the brother of the
third party, a businessman, has
much to gain from the reduced
supply of licences because the
restriction would reinforce the
dominant.position in the market-
place the brother will enjoy once he
has secured a certain government
procurement contract. Behind the
bribes of the first kind, within the
Ombudsman's remit, are bribes of
the second kind, outside his or her
briel. There appears to be a web ol
bribes. Should the web be parsed
and pieces apportioned between
the Ombudsman and IACC or would
the interests of efficiency, economy
and justice be better served by
transferring the whole investigation
to the IACC? What if the IACC, com-
ing at the matter from the other end,
has launched an investigation into
grand corruption and meets the
Ombudsman halfway? Who has
jurisdiction?

These questions highlight the
difficulties which could arise in
practice, ifnot properly addressedin
advance. Institutions develop
territorialism., Just as private corpo-
rations seek to guard and grow their
market shares, public institutions
protect their spheres of influence,
They justily their existence by refer-
ence tothe powers they have and the
extent ol the ‘obligations' bestowed
upon them. In the worst-case sce-
nario, the two institutions will be
treading on cach other's toes, claw-
ing at each other's jurisdictions and

refusing to relinquish any of what
they believe to be their own. And if
thelawiswrittenso thatthere can be
no ambiguity, perverse incentives
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creep into the picture; it may act in
the Ombudsman's own interest if
any given case were (o disclose no
grounds for suspecting grand cor-
rupton,

Aside from this danger, it might
be said that there is the greater
danger of the exact opposite hap-
pening, Both the Ombudsman and
the IACC may shirk responsibility in
relagon to any given allegation of
corruption and seek refuge in the
excuse that the subject-matter falls
within the other's junsdiction, This
is not without precedent. Inentering
into production-sharing contracts,
GOB-owned Petrobanglais required
o seek clearance lrom wvarious
government departments, each of
which dillies and dallies because 10
be the first to take a decision is 1o
invite upon the relevant politician,
righty or wrongly, the lion's share of
responsibility for any outcome.
Such perverse political incentives
act as brakes even on sensible and
timely decision-making made in
good faith.

Things, laws and institutions,
need to be examined at this level of
detail because the reasons policy
Initiatives go awry are often to be
lound there, in the detail. The above
analysis should demonstrate that an
Ombudsman alone will do scant
little to address grand or political
corruption. Why then, it might be
asked as some do, do we not simply
start again with a blank canvas, do
away with the 1980 Act and draft
legislation for a new super-
Ombudsman with wider powers
capable of meeting the challenges of
grand and political corruption? The
answer Is that we have to adopt a
pragmatic approach to institution-
building in Bangladesh, an
approach that recognises (a) the
great political courage, woefully
Inconspicuous, necessary (o carry
through even a modicum of change
and (b) the importance of building
on the accrued legitimacy, authority
and momentum of existing institu-

tions and laws. Given the enormous

PR T A o T e M e B g T N G T g i T i

Thoughts

B TR S A e I o i A T

s de

o e I.- s -\-i_.“v Ay ‘.f'..n---_.- g 2
“I\

=
*

.

W N I T T N T B B A i i o N D e T P

inertia in the legislative and execu-
live processes, the pragmatic
approach would be 1o use the exisi-
ing 1980 Act as a basis for a new
Officeof the Ombudsman and to use
the existing Bureau of Anti-
Corruption f(at least insofar as It
provides a ready well of resources) as
the basis for a new constitutionally-
prounded IACC.,

Away ahead

After the TIB fashion, this article
does not rest simply with pointing
out the difficulties but offers for
discussion a roadmap for the way
ahead. :

* Constitute an Ombudsman
under the 1980 Act with appropriate
amendments to reflect the transi-
tion to parliamentary democracy;

* Enact legislation to broaden the
powers ol the Ombudsman so that
maladministration sans corruption
can be challenged;

* Constitute an IACC and at the
same time bring the Office of the
Ombudsman under the aegis of the
IACC, 1aking special care to ensure
that stalfing arrangements of the
combined mstitutions are unified,
so thal the welfare and future of each
partislinkedto thoseof the others.

What will remain is one institu-
tion; inter-institutional strife would
be minimized and the claim that
jurisdiction lies with another would
ring hollow,

As for the minister's announce-
ment, we may be entitled 1o 1ake
some cheer from his promise bul
vigilance is ever the watchword lest
complacency gain a purchase. To
paraphrase the movie mogul Sam-
uel Goldwyn, a politician’s verbal
promise is not worth the paper it's
written on. Granted, words are the
starting point. But civil society and
the public at large must make it
their business to see that mere
words are nothowever the end of the
matler.
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Awami League metits waterloo on the issue of ¢rime! Kow with a chidnge of quard the
situation did not change. BNP riding on the huge expectation of people must deliver so
that Nazrul does not face the same question from his colleagues.

SHEHAB AHMED

OW many today-Jora or
Hali (double or quartet).
That was the typical ques-
tion at newsroom The Daily Star
crime reporter Shaikh Nazrul Islam
faced from his colleagues at the
waning days of the Awami League
government. The number of mur-
ders were so much on the rise that
not a day passed without double,
triple or quartet or more murders.
Another typical question Nazrul
faced was, how many pieces the
murders had made of the bodies of
their victims.
Routinely Nazrul had to write a
monthly ligure of crimes. Now with
the change of government he is

facing the same old question in the
late evening when he tallies the
days total.

It 1s on the rise. The murders,
mugging and extortion. A look at
the newspaper reports would
reveal that crimes are on therise.

But it was expected that BNP led
four-party alliance government
would put a tight leash on the crim-
inals that led to people voting
massively for the alliance.

Awami League met its waterloo
on the issue of crime. Now with a
change of guard the situation did
not change. BNP riding on the huge
expectation of people must deliver
so that Nazrul does not face the
same quéstion from his colleagues.
Rather he should face a query what

had happened to the criminals that
there is no news on the crime beat.
That may be an ideal dream like
situation. That may not happen.
But people expect a minimum level
of crime. A relief from the muggers,
robbers and toll collectors. So that
they can go ahead with their nor-
mal life, trying to scoop out a living
fromtheiroccupation and business
when the economy is not showing
signs of growth, squeezed by the
world wide recession. Premier
Khaleda Zia faces a massive expec-
tation from the people who wants
that relief. If she cannot deliver she
faces the anger and frustration of
the people that could be the undo-
ingofher new government.

LET'S SHARE THE JOY
OF CELEBRATING THE

of

T1T1th anniversary

~ @he Baily Star

Repay your loan on time and help us recycle the ﬁmd Jfor others

@

Rupali Bank Limited

Assures Better Service

e

A b




