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Kamal Hossain

.

A timely interview indeed

First of all let me appreciate the publication of in-depth interview with Mary
Robinson (Law and Our Rights, The Daily Star, 18 November 2001). | have
never read more complete interview focusing on human rights aspects. It
covered important human rights issues issues.

The interviewer A.H.Monjurul Kabir asked practically relevant, straightfor-
ward and strong questions. | do not have enough words to say thanks for
asking the questions that you asked in your interview. Of course it is another
matter what these institutions practically do to achieve what they say.

| am a medical doctor and a human rights activist volunteer for last 15
years. Presently | am doing law. Since 1993 when National Human Rights of
commission came into existence, | have quite an experience of representing
to government. HR Institutions like NHRC and Punjab State Human rights
commission.

| am a strong critique of their functioning and usefulness. | am writing a
short case study, which reflects upon the functioning and relevance of
NHRC. | have faced prolonged persecution and harassment for my being a
HR activist, which still continues. My case has been documented by many
National and international organizations like Physicians for HR, Denmark,
Amnesty International, People's Union For Civil Liberties, Indiaand NHRC.
Dr. Vineeta Gupta
General Secretary
INSAAF International
Punjab, India

Missing caste issue

Thank you for the interview of Mary Robinson with A.H.Monjurul Kabir. |
must say, | was very disappointed that she had talked about the conference
on Racism without a word on Caste issue. When you interview any UN
human rights person in future, please try to ask about what they do about the
caste system. If they do not show interest remind them, without addressing
this issue to talk about human rights in Asia, is just non-sense. So long as
they do not properly respond to this, they are nothing but "nice" people
making a trade out of human rights.

Basil Fernando

Executive Director

Asian Human Rights Commission

Hong Kong

Who will replace Mary Robinson?

Thank you for the substantial interview of the UN High Commissioner for
Human Rights last week. The interviewer asked her some very tough ques-
tions and she appears to have handled them well. | have to say she is some-
one | respect very much and it was good to get her aspects on important
issues.

The question is, when she concludes her term next year, who will replace
her? And will they have the skills to continue her work - also will that new HC
be as supportive of NHRIs? This will be very important to all of us. The need
for the continuation of strong leadership for the next incumbent of the High
Commissioner's office is even more now.

Pip Dargan

Coordinator, Projects and Programmes

Asia Pacific Forum of National Human Rights Institutions

Australia

"Any operation in the name of an international coalition
should itself comply with international humanitarian law"

Chairman of the Drafting Committee of the 'Constitution of the Peoples Republic of Bangladesh (1972)', Kamal Hossain was chosen by the UN Commission on Human
Rights in 1999 as its 'Special Rapporteur on the Situation of Human Rights in Afghanistan'. Kamal Hossain received his economics degree from the University of Notre
Dame, Indiana. He also holds a Masters degree in Jurisprudence and Ph.D. in International Law from Oxford University. His political career in Bangladesh has led to his
appointment as Minister of Law in 1972, and Minister of Foreign Affairs from 1973 to 1975. His work in the field of human rights and democratic development is also quite
extensive, within the International Law Association as well as the Commonwealth Human Rights Advisory Commission. He is a member of the United Nations Compen-
sation Commission in Geneva. As an election observer, he participated in the SAARC Election Observers' Missions in Pakistan in 1989 and in Sri Lanka in 1990, as well
as in the Commonwealth Election Observer Group in South Africa in 1994. Dr. Hossain is a member of the Board of Directors of the International Centre for Human
Rights and Democratic Development since 1994. International Law Association (ILA), the main professional, non-governmental body of professional international law-
yers, established a new Committee on Legal Aspects of Sustainable Development chaired by Dr Kamal Hossain. A senior advocate of the Supreme Court of Bangladesh,
Dr.Hossain is also Chairman, Advisory Council of the Transparency International. A.H.Monjurul Kabir, Law Desk Incharge of the Daily Star met Dr. Kamal Hossain on
12 November 2001. In an exclusive interview with the Daily Star, Dr. Hossain spoke on different issues of contemporary interests including the Afghanistan crisis, funding
of the Office of the High Commissioner for Human Rights, human rights responsibility of the corporations etc. Excerpts:

Monjurul Kabir: Last month (22-30 October) you visited Pakistan and
Iran, and witnessed the situation. How do you assess the develop-
ment(s) in war against terrorism and its impacts on the rights of the
civilians?

Kamal Hossain: | visited Pakistan, Iran and Iran-Afghanistan border
mainly to get an account of the refugees who are crossing the borders and
enter into Pakistan and the Islamic Republic of Iran; also to get an update of
the conditions there. The situation there had been aggravated even before
the military operations involving extensive air strikes were commenced on 7
October 2001. Over a million people had been internally displaced. Since
March this year, there had been new refugees into Pakistan and Iran. So the
firstimpact of the military operation would be an aggravation of the situation
because more internal displacement was resulted from the fact that cities
have been evacuated. Such displacement has been increased significantly
and some cross border flows have also begun. If this continues, then the
whole situation would further deteriorate.

Monjurul Kabir: ...but what about the use of force?

Kamal Hossain: The use of force in such a situation has to be regulated
by international humanitarian law, which clearly prohibits indiscriminate and
excessive use of force and requires that maximum care and caution is taken.
Itis important to point this out here, as there have been reports from Afghani-
stan of the loss of civilian lives. Bombardment on the civilian targets includ-
ing International Red Cross Warehouse where relief materials are kept, use
of certain types of dangerous bombs claster bombs which pose the same
threats to civilian lives as 'mine' are some of the responses which cause
concerns. Requirements of international humanitarian law should be ful-
filled. It is expected that any operation in the name of an international coali-
tion should itself comply with international humanitarian law.

Monjurul Kabir: You have recently submitted an addendum to the
interim report on the situation of human rights in Afghanistan report to
the UN which has been transmitted by the Secretary General to the
members of the General Assembly ...

Kamal Hossain: Yes, itis a public document and my findings and recom-
mendations are in it. The report has been presented to the United Nations
General Assembly on 08 November 2001. [Law Desk: ‘Law and Our
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Rights' today publishes the full text of the report by Dr. Kamal
Hossain.]

Monjurul Kabir: In an exclusive interview with the Daily Star, Mary
Robinson, UN High Commissioner for Human Rights expressed her
frustration over the issue of lack of resources available for her office to
act globally for the promotion and protection of human rights. In this

context she mentioned that her Office has a very important mandate
butreceives less than 2% of the annual UN budget. Any comment?

Kamal Hossain: There are urgent global tasks, which need to be
addressed immediately and certainly the area of human rights falls within
that category and becomes the increasing concern of the world. The interna-
tional community has taken decisions underlining the importance of promo-
tion and protection of human rights. The office of the High Commissioner for
Human Rights was established few years back with a view to enhance the
capacity of international community to promote and protect human rights.
Now this objective has severely been constrained because of the inade-
quate resources. The view expressed by the present High Commissioner
that given the responsibility that is entrusted to the office, given the tasks itis
expected to fulfill, the total resource made available to the office are inade-
quate. If the office is to fulfill the responsibility that is entrusted to it, it should
have adequate resources made available to it. [Law Desk: For the full text
of the interview of Mary Robinson with A.H.Monjurul Kabir, published
in the Daily Star on 18 November, please visit <
http://lwww.dailystarnews.com/law/200111/03/index.htm >]

Monjurul Kabir: Non-state actors like Transnational Corporations
and different foundations are increasingly becoming active in the field
of human rights. Many of them had been involved in gross violations of
humanrights. Should the Office of the High Commissioner for Human
Rights receive funding from them?

Kamal Hossain: Certainly the independence of the Office of the High
Commissioner is critically important. There is a programme to make corpo-
rations more aware of their responsibility with regard to human rights. | think
itis legitimate activity to try to make corporations aware of their responsibility
but | agree that one has to exercise extreme care to see that by making
donations, corporations cannot exploit the human rights institutions to
improve their public image. Corporations should not be allowed to use
human rights as mask behind which they may continue with practices, which
derogate human rights. If any donation is at accepted, it should be made
clear that this does not in anyway certify that the corporation is complying
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with the standards that they are expected to fulfill.
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Interim report of the Special Rapporteur of the Commission on Human Rights

The situation of human rights in Afghanistan

DR. KAMAL HOSSAIN

l. Introduction

1. The tragic events of 11 September 2001 have dramatically affected the
overall situation in Afghanistan. The present addendum to the main report
prepared at the end of August 2001 (A/56/409) became necessary in order
to describe the impact of those events on the rapidly changing situation in
Afghanistan and theirimplications for the human rights of the Afghan people.
The Special Rapporteur visited Pakistan and the Islamic Republic of Iran on
an emergency basis from 22 to 30 October 2001. Meetings were held with
governmental representatives, United Nations agencies, NGOs and Afghan
refugees, in particular those who had arrived recently, in Pakistan and the
Islamic Republic of Iran.

2. The original report had re-emphasized the need for a comprehensive
settlement that would introduce a framework change aimed at initiating a
process through which a unified Afghanistan could be restored to all of its
people. The continuing armed conflict, externally supported, had all along
been identified as the root cause of the deteriorating human rights situation.
The Secretary-General, in his report prepared in June 2000 (A/54/918-
S/2000/581), had noted that 20 years after the invasion of Afghanistan in
1979 and after billions of dollars had been expended to feed successive war
efforts, Afghanistan remained in a state of acute crisis, with its resources
depleted, its intelligentsia in exile, its people disenfranchised, its traditional
political structures shattered and its human development indices among the
lowest in the world. Some 20 to 22 million Afghans who remained in the
country continued to suffer violations of human rights and from repeated
breaches of international humanitarian law. Recurrent armed conflict
between warring factions subjected them to bombardment from the air and
from tanks and heavy artillery, which claimed countless civilian lives and
caused widespread destruction of their property and sources of livelihood.
They were virtually hostages in their own land, trapped in situations not of
their making, and were targets of lawless violence and massacres. This had
resulted in more than five million Afghans becoming refugees and in mas-
sive internal displacement.

3. The original report had also described the deepening humanitarian
crisis. This was the result of armed conflict, a war-devastated economy and
severe drought extending over three successive years, which had
destroyed agriculture and livestock, threatening some 3.8 million people
with starvation. The gross deficit in humanitarian assistance was evident
from the fact that the revised amount of the 2001 Appeal for 283 million
dollars had evoked a response from donors as of mid-August 2001 of only a
little over 40 per cent, or 114 million dollars.

4. Few people have suffered as the Afghans have for over two decades.
Yet, in early 2001 it seemed that they were becoming a forgotten and aban-
doned people as humanitarian crises in other parts of the world diverted
international attention and humanitarian assistance. As was pointed out in
the Special Rapporteur's report of March 2001 (E/CN.4/2001/43 and Add.1),
the appeal for humanitarian assistance for Afghans for 2001 had estimated
the "bare bones" requirements to be US$ 229 million, or roughly US$ 10 per
Afghan for the whole year. Past experience showed that Afghans received
only about half the requested amount, or roughly five dollars per Afghan. By
contrast, the donor response in 2001 for Angola was US$ 47.98 per capita
and for East Timor was US$ 139.11.

5. Following the horror and shock caused by the tragic events of 11
September 2001, terrorism became an issue of the highest priority on the
international agenda. The efforts to identify its perpetrators and causes
brought Afghanistan into central focus as suspected links were reported to
have been found with certain elements in that country. While heightened
global concern about terrorism had raised critical issues which were being
evaluated and about which decisions were being taken at the highest policy-
making levels and official investigations were undertaken, an international
coalition was formed with the declared objective of combating terrorism.

6. Even as the ultimatum of the international coalition for the handing over

of persons alleged to be responsible for terrorism remained unmet, there
was mounting concern about the extreme vulnerability of the men, women
and children of Afghanistan to the negative impacts of military action. The
unceasing violence of the past 23 years had left 1 million dead. Over 4
million Afghans were still refugees in neighbouring countries. The number of
internally displaced persons increased to more than 1 million as people
rushed from one place to another in quest of survival as borders of neigh-
bouring countries were closed. The withdrawal of United Nations interna-
tional staff and those of the humanitarian agencies disrupted the arrange-
ments for delivery of humanitarian assistance.

7.Ajoint statement issued on 25 September 2001 by six heads of United
Nations entities (the United Nations Children's Fund (UNICEF), the World
Food Programme (WFP), the Office of the United Nations High Commis-
sioner for Refugees (UNHCR), the United Nations Development
Programme (UNDP), the Office for the Coordination of Humanitarian Affairs
of the United Nations Secretariat and the Office of the United Nations High
Commissioner for Human Rights) appealed to the international community
especially the countries in the region to help prevent further tragedy by
supporting humanitarian relief efforts, by pressing for safe international
humanitarian access to all populations in need, by assuring the safety and
security of international and national relief personnel, by supporting all
measures that lessen the chance of a humanitarian catastrophe in Afghani-
stan and neighbouring countries, and by opening borders to those in need
and urged more international support for asylum States to ensure that their
borders were open to all those who deserve protection and humanitarian
assistance.

Il. Post-11 September developments and their impact on

the human rights situation and humanitarian assistance
8. Since 11 September, there has been a dramatic change in the situation of
Afghanistan and its long-suffering people. Even before 11 September,
Afghanistan was in a state of deepening crisis. The continuing armed con-
flict, externally supported, was identified as the root cause of the deteriorat-
ing human rights situation. Afghans found themselves powerless. They
were victims of serious violations of human rights under an authoritarian
regime. They suffered arbitrary detention, cruel, inhuman and degrading
punishments, summary executions and massacres. Systematic discrimina-
tion against women was practised through a series of legislative decrees,
denying them access to employment, education and health services. Minori-
ties were victims of violence and discriminatory measures. All this had led to
increasing internal displacement and significant new refugee flows starting
at the end of 2000 and accelerating in early 2001. The Special Rapporteur
had in his report in March 2001 appealed for the protection of the new refu-
gees and for additional humanitarian assistance to meet their survival needs
and those of internally displaced persons. In his report submitted at the end
of August 2001 (A/56/409), he had strongly endorsed the emerging consen-
sus that only a comprehensive approach could effectively address the
Afghan crisis as a whole in its political, humanitarian and human rights
dimensions.

9. The decision of the international coalition to take measures against
persons determined by them to be involved with the events of 11 September
led them to focus their attention on Afghanistan. Military operations involving
extensive air strikes were commenced on 7 October.

10.These military operations remain ongoing. The military action was
declared to be targeted at those responsible for terrorism and at those who
were harbouring them. The President of the United States of America, on 12
October 2001, had declared that the war against global terrorism was not a
war on the people of Afghanistan, stating that the Afghan people were vic-
tims of oppression and misrule, and that there were few places on earth that
faced greater misery. The intensity of the aerial bombardment and the
targeting of cities led to large-scale evacuation from urban areas and to the
loss of civilian lives, including those of women and children, and their
sources of livelihood. In Kabul, warehouses of the International Committee
of the Red Cross, in which food and other materials for emergency humani-

tarian assistance were stored, were repeatedly struck. It was also reported
that a type of bomb fell near a village in Herat, scattering small bomblets over
a considerable area. These posed a threat to unwary villagers similar to
those posed by mines. These reports raise questions which call for a proper
inquiry as to whether there has been compliance with the requirements of
international humanitarian law which prohibits indiscriminate and excessive
use of force and casts an obligation to exercise due care to prevent injury to
civilian lives and property.

11.The humanitarian crisis had been deepening even before the com-
mencement of these operations. It was feared that this could develop into a
humanitarian catastrophe. The humanitarian agencies estimated that the
number of vulnerable persons would increase from 5.5 to 6 million, internal
displacement would significantly increase and an additional 1.5 million
refugees might seek to cross into neighbouring countries. The threat to life
from starvation, lack of shelter and adequate winter clothing called for
extraordinary measures. The distribution arrangements were disrupted as
international staff of the relevant agencies were withdrawn, communication
facilities available to local staff were restricted and access to distribution
centres was obstructed. An emergency task force established in Islamabad
to concert the efforts of the humanitarian agencies has prepared contin-
gency plans for meeting survival needs. It has also estimated that substan-
tial additional humanitarian assistance is needed for the purpose.

lll.Recommendations contained in the original report
12.The focus of the recommendations in the original report was on striving
for a durable political settlement to restore a unified Afghanistan to all of its
peoples. It was urged that this be pursued through an inclusive and partici-
patory process which would enable all segments of the Afghan people,
inside and outside Afghanistan, to exercise their choice freely to establish a
broad-based, multi-ethnic and truly representative government.

13.Such a government would be expected to respect its obligations
under the Charter of the United Nations and the international human rights
instruments to which Afghanistan is a party. The prospect of a massive
internationally supported plan for national reconstruction would provide an
incentive to all segments of the Afghan population to cooperate with the
international community. It would enable millions of refugees and internally
displaced persons to return to their homes and undertake the rebuilding of
their lives in a unified country. This would require that security from external
interference be internationally guaranteed.

IV. Further recommendations in the light of the impact of post-11 Septem-
ber developments

14. The new situation has in certain critical areas aggravated the humani-
tarian crisis, but at the same time has created opportunity and space for the
Afghan people to become active participants in bringing about fundamental
change.

15. There is a widely shared expectation that the United Nations can play
a vital role in facilitating a transition from war to peace and in enabling the
Afghan people to involve themselves actively in an inclusive participatory
process through which a comprehensive political plan could be devised and
implemented.

16. It is imperative that the Afghan people be central to the political plan,
and that their human rights, long denied to them, and their legitimate expec-
tation to live in freedom and with dignity in a society where peace is restored
and the rule of law protects their lives and their livelihoods against violence
and the depredations of powerful warlords, be realized. A critical lesson
learned from the past and from the experience of other post-conflict societ-
ies is the commitment of the international community to establish effective
transitional arrangements that would give due weight to these human rights
imperatives.

17. As the possibility of the existing regime losing control becomes immi-
nent, certain critical steps need to be taken as a matter of the utmost urgency
to prevent a vacuum in which men, women and children could be exposed to
the risk to their lives and property resulting from a breakdown of law and
order and from possible massacres, as had happened in the past when

territory changed hands. Interim internal security arrangements and practi-
cal mechanisms have to be kept ready to be put in place at short notice. The
involvement of Afghans in such arrangements will be important. Community
leaders and individuals who enjoy respect and confidence of people should
have active and visible roles in the interim administrative arrangements.

18. It cannot be emphasized enough that time is of the essence with
regard to the taking of immediate interim measures. While the emergence of
a broad-based and representative government through an inclusive partici-
patory process may take some time, the failure to take the initial interim
measures promptly, to meet urgent security needs and to deliver emergency
humanitarian assistance could well jeopardize the entire process. These
urgent measures to meet the human rights imperatives would include:

(a)ln order to reduce fear and insecurity, and uncertainty as to the future
among the people at large, the United Nations, through extensive consulta-
tions and contacts with the Afghan people at all levels, should project the
basic goals to which the international community is committed, namely
restoring a unified Afghanistan to all of its people. It must invite active partici-
pation of the people in building consensus and working together for national
reconstruction, shaping institutions and structures of governance, and
formulating a framework of rules to ensure transparency and accountability
and respect for human rights. Extensive consultative processes should be
accelerated with all segments of the Afghan population, including women,
both inside and outside the country;

(b)The international coalition needs to review the conduct of its military
operations so as to strictly comply with international humanitarian law and to
demonstrate that these operations are not directed against the Afghan
people. Appropriate measures must be taken immediately to prevent dam-
age to civilian lives and property and disruption in the delivery of humanitar-
ian assistance;

(c)The people's perception of the United Nations as the protector of their
human rights would enhance its effectiveness in facilitating the transition.
This perception could be promoted through a more visible role by the United
Nations in a protective role and in providing humanitarian assistance. Inter-
national United Nations staff should be redeployed inside Afghanistan
immediately, albeit on a voluntary basis, so that they may be seen to be
standing by the Afghan people in time of danger and to be interceding on
their behalf to protect their rights and to bring emergency humanitarian
assistance to them;

(d)Internal security arrangements should be worked out to be estab-
lished in areas over which the existing regime loses control in order to pre-
vent massacres and protect the life and property of citizens. Such arrange-
ments could include agreements with local community leaders and forces
which are not tarnished by a negative track record;

(e)Urgent measures should be adopted under the United Nations
umbrella, including internal security arrangements to protect the civilian
population inside Afghanistan and refugees from threats posed to their right
to life. These could include the deployment of an internal security force;
working out agreements with local community leaders and forces which are
not tarnished by a negative track record to involve them in maintaining
internal security; and issuing credible warnings to all parties to refrain from
any form of summary execution and to indicate that those responsible for the
recent summary execution of the Pashtun leader Abdul Haqg and the assas-
sination of Ahmad Shah Massoud, as well as others responsible for sum-
mary executions and massacres, could no longer expect to enjoy impunity
as they had in the past and would be brought to justice;

(f)Access should be provided to media, including the possible establish-
ment of a United Nations-sponsored radio station through which the voice of
Afghan people, men and women, could be heard. This would harness the
energies of Afghans in building consensus and mobilizing opinion in support
of any political plan which emerges through the process facilitated by the
United Nations and the implementation of such a plan.

The UN Secretary-General transmitted this addendum to the interim report on the situation of human rights
in Afghanistan prepared by Kamal Hossain, Special Rapporteur of the Commission on Human Rights to
the members of the General Assembly on 05 November 2001.
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