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our rightsLAW 
“ALL CITIZENS ARE EQUAL BEFORE LAW AND ARE ENTITLED TO EQUAL PROTECTION OF LAW”-Article 27 of the Constitution of the People’s Republic of Bangladesh

HUMAN RIGHTS vision

A H MONJURUL KABIR

B OTH Awami League and Bangladesh Nationalist Party (BNP) have 
pledged in their respective election manifesto to establish a National 
Human Rights Commission for Bangladesh if they will return to 

power through the forthcoming parliamentary election  2001, which they did 
not do in their regimes in past. However, they have not spelled out their plan.  
The last government did almost all the necessary exercises except the 
fundamental one: to establish the Commission! Following a 'six year long' 
preparation, the Cabinet of the Government of the People's Republic of 
Bangladesh on 12 April 1999, approved the draft bill for establishment of a 
National Human Rights Commission.  Nothing has happened afterwards.

Down the memory lane
The idea of a national human rights institution in Bangladesh has been 
around for several years. In April 
1995, the Government of Bangla-
desh approved a project to assess 
the need for such a body and make 
recommendations on its establish-
ment. The project entitled 'Action 
Research Study on the Institutional 
Development of Human Rights in 
Bangladesh (IDHRB)' formulated 
initially was to start in July 1995, but it 
was reportedly delayed due to pro-
longed political crisis in the country. It 
was revived in March 1996 when an 
agreement was signed between the 
government and the United Nations 
Development Programme (UNDP). 
Under the agreement, the Ministry of 
Law, Justice and Parliamentary 
Affairs is to supervise, monitor and 
evaluate the IDHRB project, which 
formally began in July 1996. The 
project is financed by the UNDP. The 
main objective of the project was to 
prepare the grounds for the eventual 
establishment of a viable institutional 
mechanism to promote and protect 
human rights as guaranteed under 
the constitution of Bangladesh.

The IDHRB Project formulated a 
draft bill (The Bangladesh National 
Human Rights Commission Act 
1999). The draft bill proposes that a 
National Human Rights Commission 
will be set up "for Bangladesh for the 
protection, promotion and creation of 
the conditions for the enjoyment of 
human rights and for matters con-
nected therewith or incidental 
thereto." Referring to the govern-
ment's commitment to protect and 
promote human rights, the bill states 
that an effective mechanism for the protection, promotion and creation of the 
conditions for the enjoyment of human rights should be evolved to imple-
ment the constitutional commitment. The bill specifically mentions the fun-
damental principles of state policy enshrined in the constitution of Bangla-
desh. 

From the preamble of the bill, it appears that: 
(1) The government is aware of the increasing global concern for 

human rights and the need for its institutional protection; and
(2) It has come forward to install such institution as part of its con-

stitutional commitment. 
However, the human rights commission will not be a constitutional mech-

anism. Like many other institutions, it will get a statutory footing.

 Points to ponder
The following points need to be clarified or considered before placing the bill 

in the parliament: 
1. The Commission will be formed by an Act of Parliament. A statutory 

footing is fine as long as it assures that the Commission can be independent 
and autonomous. This means having the independence to have its own 
personnel, especially its own investigators and a budget that does not come 
through the bureaucracy that make its own decisions or through a ministry 
that can bully it. Its budget must be reasonable in comparison to other minis-
tries and should come from a consolidated fund. Its operation must be 
transparent rather than secretive. It should not give reports to the govern-
ment, which the government may or may not publish. Its commissioners 
should be on the scale of high public servants but should not be bound by 
civil service rules, especially of secrecy.

2. The definition of human rights in the draft bill is not comprehensive. It 
should specifically include basic economic and social rights and the rights of 
women should be recognized as human rights. Its preamble can make this 

explicit otherwise, people will argue over it forever. 
3. The draft bill does not require special qualification for the members of 

the commission except knowledge of, and practical experience in, human 
rights. This qualification is quite vague. There must be some previous expe-
rience of public work or public record that shows that the person has a com-
mitment to human rights. The word 'demonstrable' should be inserted before 
'knowledge' in the draft bill. If the person cannot show from the public record 
that she/he has a commitment to human rights how can this qualified be 
verified? Without some defining category that can be tested before the 
public and a selection process that relies entirely on politicians, the commis-
sion's appointments will again be a place for political bargains and deals. 

 4. An appointment in the Commission disqualifies a person from further 
government appointment. Ideally, a person appointed to the commission 
should not be eligible to hold other office afterwards because this removes 
any temptation to play the government's game. But it also means that many 
people would not want to be in the commission knowing they can not do 

anything more with the government afterwards. 
5. According to section 13 (1) of the bill, the commission shall have its 

own investigating agency. But there is nothing mentioned in the Bill about 
the nature and composition of the commission's 'own investigation agency.' 
There has to be money allocated; numbers defined; training needs speci-
fied. The commission can do this. But if this is so then it is even more neces-
sary that the commission has a strong and credible leadership, which is 
seen to be so by the public at large 

6. The proposed commission would be a recommendatory body. Section 
10 enumerates as many as thirteen broad functions of the commission 
including inquiry and investigation, monitoring and intervention whenever 
necessary. It will also submit annual and special report to the President. But 
no decision or findings of it has any binding force. So, what would be the 
case if government ignores its recommendation? The South African Human 

Rights Commission has a mandate to get a report from each government 
department each year to find out what they have done to promote human 
rights in their work. This is really a great a provision. It allows the Commis-
sion to look at the functioning of each department to make a sort of human 
rights assessment. This is linked to the performance of that department. In 
India, obeying the orders of the Commissions has become a convention 
though it is still a borderline case. The recommendations and orders of the 
women's commission of India, however, are routinely ignored. 

7. The recommendations of the commission should be legally binding 
upon all. According to section 17(3) it can "recommend to the Government or 
authority for the grant of such immediate interim relief to the victim or mem-
bers of his family." But the reality testifies that such mere power of recom-
mendation is not enough. It should have powers to ensure effective reme-
dies, including interim measures to protect the life and safety of an individual 
and free medical treatment where necessary. The commission should 
ensure that full and prompt compensation is paid and necessary measure of 

redress and rehabilitation is taken. The government will have to make sure 
that any recommendatory reports and annual reports are public documents 
and not dependent on being placed before parliament before they can 
become so.

 8. In Bangladesh, defense forces are considered very sensitive and 
hence remain beyond any public scrutiny. It is not clear from the draft bill 
whether the commission follows the same suit. The commission should 
have specific power and jurisdiction to investigate any complaint against 
defense forces. In a democracy, they cannot remain above the law. 

 9. In India there is specific provision to set up Human Rights Courts to 
provide speedy trial of offences arising out of violation of human rights. This 
idea can also be incorporated in the proposed bill. But considering the Indian 
experience, it may prove to be a pretty useless provision if there is no spe-
cialized training for the judges and a court is just designated as a human 
rights court in a district with the same delays and the same judges who know 

nothing about human rights. We need 
more than the mere setting up of a 
human rights court. But there is an 
issue here: how far can 5 people 
sitting in Dhaka reach out to people in 
need? In India, the NHRC has 30,000 
cases in arrears already. And yet, 
90% of the country does not even 
know who they are. If a Commission 
is to be known and effective, it must 
travel, or have outposts, across the 
country. The Indian commission is 
appointing special rapporteurs and 
reviving human rights cells in police 
stations but without adequate infra-
structure and training, they end up 
using the same people of the bureau-
cracy who in another two years after 
going back to their posts will be the 
violators. 

10. The result of the commission's 
investigation should be referred to 
appropriate judicial bodies without 
any delay. The draft bill should have 
such mechanism. 

 11. The commission should 
establish and maintain close official 
relations with non-governmental 
organizations involved in the promo-
tion and protection of human rights. 

Not a panacea 
National human rights institutions are 
being set up in many parts of the 
world. While the powers of these 
institutions in the different countries 
vary, there seems to be a 'core con-
cept' emerging. In many countries, 
such national institutions have not 
matched the expectations they 
generated when they were first set 

up. On the other hand, in some other countries, where the expectations were 
not so great, national institutions have yielded some positive results. 

No doubt, national human rights institutions can be effective consolation, 
but without power to adjudicate and issue binding commands they may be 
turned to be  "glorified ciphers and promise of unreality" as rightly termed by 
Justice VR Krishna Iyer. Only the very political will of the government, the 
opposition groups and the civil society as a whole can help reach the cher-
ished destination. The belated pledge of the major political parties to set up a 
National Human Rights Commission is a welcome development. At the 
same time, we cannot solely depend on political will of the ruling class. We 
need a good process, which will ensure that the commission is born properly 
and can grow independently as a people's commission and not a quasi-
governmental body.

Will they do it?

A National Human Rights Commission for Bangladesh?

Salient Features of the Proposed NHRC 
A brief analysis of the draft bill reveals the following core features: 

1. Definition of Human Rights: "Human Rights" includes the 
rights relating to life, liberty, equality and dignity of the individual guar-
anteed by the Constitution of the People's Republic of Bangladesh and 
such rights embodied in the International Human Rights Instruments 
adopted by the General Assembly of the United Nations which have 
been acceded to and ratified by the People's Republic of Bangladesh 
[Sec. 2(d)].

2. Constitution of NHRC: The President in consultation with Com-
mittee consisting of the- 

(a) Prime Minister 
(b) Speaker of Parliament 
(c) Chief Justice 
(d) Leader of the Opposition in the Parliament 
shall constitute the National Human Rights Commission. The Com-

mission shall consist of a chairperson and four members. At least one 
member should be a woman. [Sec 3 (1) (2)]. 

 (3) Qualification: The chairperson and the four members shall be 
appointed from among persons having knowledge of, and practical 
experience in, matters relating to human rights.  [Sec. 3(2) (a)] 

 4. Term: The term of chairperson or members of the said commis-
sion will be five years and shall not be eligible for further reappoint-
ment. (Sec. 5)

5. Remuneration and conditions of service: The salaries and 
allowances of the Members of the Commission shall be determined by 
the Parliament and shall be charged in the Trust Fund. (Sec. 7) 

 6. Removal: The chairperson or any other Members of the Com-
mission shall only be removed from his office by order of the President 
on the ground of proved misbehavior or incapacity after the Supreme 
Judicial Council, consisting of the Chief Justice of Bangladesh, and 
two next senior judges of the Supreme Court, on reference being 
made to it by the President, has on inquiry held in accordance with the 
procedure prescribed in that behalf by the Supreme Judicial Council, 
reported that the Chairperson or such other Member, ought  any such 
ground to be removed. [Sec. 4 (1)] 

The President may by order remove from office the chairperson or 

any other member in case of judgment of insolvency, involvement with 
gainful employment, infirmity of mind or body unsoundness, or convic-
tion involving moral turpitude [Sec. 4 (2)]. 

7. Functions: The Commission shall perform all or any of the fol-
lowing functions, namely: 

(a) inquire, suo motu or on a petition presented to it by a victim or 
any person on his behalf, into complaint of - 

(i) violation of human rights or abatement thereof or 
(ii) negligence in the prevention of such violation, by a public ser-

vant: 
(b) intervene in any proceeding involving any allegation of violation 

of human rights pending before a court with the approval of such court; 
(c) visit any jail or any other institution under the control of the Gov-

ernment, where persons are detained or lodged for purposes of treat-
ment, reformation, protection or welfare to study the living conditions 
of the inmates and make recommendations thereon: 

(d) review the safeguards provided by or under the Constitution or 
any law for the time being in force for the protection of human rights 
and recommend the adoption of new legislation, the amendment of the 
existing laws and the 

adoption or amendment of administrative measures for their effec-
tive implementation; 

(e) review the factors, including acts of terrorism that inhibit the 
enjoyment of human rights and recommend appropriate remedial 
measures; 

(f) study treaties and other international instruments on human 
rights and make recommendations for their effective implementation; 

(g) examine the draft bills and proposals for new legislation to verify 
their conformity with international human rights standards and to 
ensure the  compliance with the international human rights instrument; 

(h) encourage ratification of international human rights instruments 
or accession to those instruments, and ensure their implementation; 

(i) assist in the formation of programs for the teaching of, and 
research into, human rights and to take part in their execution in edu-
cational and professional institutions. 

(j) spread human rights literacy among various sections of society 
and promote awareness of the safeguards available for the protection 

of these rights through publications, the media, seminars and other 
available means; 

(k) encourage the efforts of non-governmental organizations and 
institutions 

working in the field of human rights; 
(l) freely consider any questions falling within its competence, 

whether they are submitted by the Government or taken up by it with-
out referral to a higher authority, on the proposal of its members or of 
any petitioner; 

(m) such other functions as it may consider necessary for the pro-
motion of  human rights. (Section 10) 

8. Independence: 
(a) The Commission and every member of its staff shall function 

without political or other bias or interference and shall, be independent 
and separate from any party, government, administration, or any other 
functionary or body directly or indirectly representing the interests of 
any such entity. 

(b) To the extent that any of the personnel of the entities referred 
above may be involved in the activities of the Commission, such per-
sonnel will be accountable solely to the Commission (Sec. 16) 

9. Annual and Special Reports: 
(a) The Commission shall submit an annual report to the President 

and may at any time submit special reports on any matter, which, in its 
opinion, is of such urgency or importance that it should not be deferred 
until submission of the annual report. 

(b) The President shall cause the annual and special reports of the 
Commission to be laid before the Parliament for discussion and con-
sideration. (Sec. 19) 

10. Finance: 
The Commission will be financed through a Trust Fund, which shall 

hold all money appropriated, by Parliament and all money donated or 
contributed to the fund from any source. (Sec. 20, 21) 

LAW report

 Mr Tabarak Hussain, Member: This case has been referred to this Tribunal 
under Clause (2) of Article 32 of the Bangladesh Legal Practitioners and Bar 
Council Order, 1972 for disposal.

This case has arisen out of a complaint sent to Bangladesh Bar Council by 
the Secretary, Joint Regulation Committee of the General Council of the Bar, 
UK and the proceeding has been initiated by Bangladesh Bar Council as 
complaint on the basis thereof.

Fact
The Opposite Party (OP) Advocate who has been enrolled in the Roll of 

th
Bangladesh Bar Council on 19  September 1993 as an Advocate made an 
application to Joint Regulation Committee (JRC) of the General Council of 
the Bar for according permission to practice in the UK. In order to satisfy the 
JRC that he has minimum experience of three years practice as an advocate 
he submitted photo copies of the 5 cases reported in DLR 1996. On examina-
tion  of these reports the JRC found that the OP advocate has forged the 
report published in the DLR and substituted his name in place of the name of 
the advocate who actually appeared in these cases. The JRC refused to 
admit him in the English Bar and resolved to make complaint to Bangladesh 
Bar Council.

Bangladesh Bar Council upon receipt of the complaint initiated the pro-
ceedings as complaint on 21.9.97 and the OP was notified. The OP did not 
reply to the notice of the Bar Council. On 14.5.98 the father of the OP advo-
cate by a letter informed that the OP has been living in UK since 1996.

The executive committee by a decision dated 13.3.99 referred the matter 
to this tribunal which was approved by the Bangladesh Bar Council in its 
meeting dated 23.3.99.

After receipt of the case record, this tribunal also notified the OP asking 
him to appear before the tribunal to answer the allegations brought against 
him. The notices returned unserved. The notices were issued in his perma-
nent address.

When the notices were returned unserved, this Tribunal passed order to 
publish notice of appearance in a national daily newspaper and accordingly 

the Secretary-in-Charge got notice published in the Daily Bangladesh 
Observer dated 14.11.2000 asking him to appear before the tribunal on 
29.11.2000 but the OP did not turn up.

On 29.11.2000 the matter was taken up but the tribunal, for ends of jus-
tice, adjourned the matter for order today, the 18.1.2000. The OP also did not 
turn up today.

The Bar Council as well as this Tribunal issued many notices upon the 
opposite party in his address available in the record of the Bar Council to 
compel his attendance both before the Council and before this Tribunal. It is 
on record that the father of the opposite party, who is also an advocate 
informed the Bar Council by a letter dated 5.5.98 that his son is out of Bangla-
desh since January 1996 but he refrained supplying any address of the O.P. 
advocate.

Procedure
This Tribunal is to follow generally and to the extent practicable the proce-
dure provided in the Civil Procedure Code.

According the Order V Rule 15 of 
the Code of Civil Procedure, the 
notice or summons upon an adult 
member of the family is a valid ser-
vice. When the father of the oppositie 
party advocate has received the 
notice and made a reply by his letter 
dated 5.5.98 as has been recorded in 
the order sheet of Bangladesh Bar 
Council on 14.5.98 we are satisfied 
that the notice has been validly 
served upon the OP advocate. Over 
and above, this Tribunal also pub-
lished a notice in the National English 
Daily, the Observer on 6.11.2000 
asking him to appear before this 
Tribunal on 29.11.2000 and kept 
disposal of the matter until today. As such it can be concluded that the OP 
advocate having sufficient knowledge about initiation of the instant proceed-
ings avoided appearance before this Tribunal intentionally and as such this 
Tribunal has the authority to decide the matter in absence of the OP advo-
cate.

The only point before the tribunal is whether the Opposite Party 
advocate is guilty of professional misconduct.

Findings
Form the perusal of the petition of complaint filed by the Secretary, JRC 
National Council of the Bar, UK. It appears that while applying for permis-
sion to practice in the UK the O.P. advocate submitted 5 case-report 

reported in DLR 1996 in which he by means of forgery, inserted his 
name as conducting advocate of those cases substituting the names of 
the advocates who conducted the case in order to prove his experi-
ence, which is a requirement in the matter. We have perused photo copy 
of the case-reports, sent by the J.R.C. It appears that in the case of Abu 
Sama Vs Abu Syed reported in 48 DLR (1996) at page 141, Mr Faruque 
Ahmed, Advocate appeared for the petitioner, from the copy of the report 
submitted by the OP before the JRC (enclosed with the complaint) we find 
that the said page has been photocopied in a different manner, and "Ashraf 
Hossain" has been substituted in place "Faruque Ahmed" which is appar-
ently seen to be forged. We have also perused the contents of the reported 
case but we find that the contents of the original and the copies submitted by 
the O.P. advocate before the J.R.C. are the same but the name of the advo-
cate appearing in the beginning of the report, in paragraph No 6, "Mr Faruque 
Ahmed" has been replaced by the word "Mr Ashraf Hussain" and in para-
graph No.1 10, "Mr Faruque" has been replaced by "Mr Siddiky" though in the 

beginning of the report the word 
"Siddiky" finds no place after the 
name "Mr Ashraf Hussain" at page 
141. So it is clear that the name of the 
OP Advocate has been inserted by 
means of forgery in the above case.

That on perusal of the original in 
the case of Anwar  Hossain others 
versus State and another, reported in 
48 DLR (1996) at page 89, Mr 
Mustafa Niaz Mahmud appeared as 
the learned Advocate for the peti-
tioner and Mr S.C. Das appeared on 
behalf of the opposite party No 1, and 
S.A. Hasan appeared on behalf of the 
State. In the photo copies of this 
report submitted by the O.P. Advo-
cate, it appears that "Mustafa Niaz 

Mahmud" has been substituted by "Ashraf Hussain Siddiky."
On perusal of the original of the case of State versus Abul Kalam Azad, 

reported in 48 DLR (1996) at page 103, Amirul Kabir Chowdhury, Deputy 
Attorney General appeared for the State and Syed Ziaul Karim with Md 
Khurshid Alam Khan, Advocate appeared for the condemned prisoner. On 
perusal of the photocopy of the said case report submitted by the OP Advo-
cate before the J.R.C., it appears that the name "Md Khursid Alam Khan" has 
been substituted by "Ashraf Hussain Siddiky."

In the case of S A Halim versus Dr Md Golam Nabi and another, reported 
in 48 DLR (1996) at page 98, T H Khan with Abdul Awal and Amir Hossain 
Raihan Advocate appeared for the appellant while Akhter Imam with Shaikh 
Habibul Islam, Advocates appeared for the Respondent No. 1. From the 

photocopy of this report which was submitted by the O.P. Advocate before 
the J.R.C. it appears that the name of the Advocate "Amir Hossain Raihan 
has been substituted by "Ashraf Hossain Siddiky."

Similarly from the original report in the case of Shaikh Raushan Ali vs 
Board reported in 48 DLR (1996) at page 128, it appears that Khandker 
Mahbubuddin Ahmed with Khandker Mohsen Uddin Advocates 
appeared for the petitioner and Amir-ul-Islam appeared for the Respon-
dent No 3. But from the photocopy of the said report, submitted by the 
O.P. Advocate before the JRC by interpolation the name "A H Siddiky" 
has been inserted in the beginning of the report after the name of Mr 
Amir-ul-Islam.

From what has been discussed above it appears that all the photo 
copies of the report mentioned above were forged when those were 
produced before the J.R.C. of the General Council of Bar in the UK.

Decision
It appears from the letter of the Secretary of  J.R.C. that the O.P. Advocate 
applied for permission to practice as a lawyer in that country. It further 
appears that applicant has to satisfy the J.R.C. that the applicant has experi-
ence for practice as an Advocate for a minimum period of three years. To 
satisfy this minimum experience the applicant, the O.P. advocate, produced 
the photocopies of these report before the J.R.C. As such, it can be easily 
concluded that none other than the O.P. advocate who is interested to get 
permission to practice as an advocate in UK has committed forgery to estab-
lish his experience or he has used the forged papers knowing that those are 
forged. 

We have already found that the O.P. advocate is guilty of committing 
forgery in the case report published in the DLR as has been stated above and 
as such we hold that he is guilty of professional misconduct. To award pun-
ishment, we must consider the gravity of the offence. Forgery is a criminal 
offence which has been committed by the O.P. Advocate. He has committed 
the offence in a foreign country like U.K. Profession of an advocate is a noble 
profession which is meant for ensuring fair justice. But the OP Advocate by 
committing this offence has not only lowered down the dignity of this profes-
sion  and that too before a national organization of a foreign country but  has 
caused damage to the reputation of this country. Such being the position, we 
consider that he should be seriously dealt with. With these consideration in 
mind, we hold that the O.P. Advocate has made him to be debarred from 
pursuing legal practice for life in order to maintain dignity of this noble profes-
sion.

Hence It is ordered that the O.P. Advocate is guilty of gross profes-
sional misconduct and he is permanently debarred from practicing in 
any court and his name be removed from the roll of Bangladesh Bar 
Council.

This office is directed to communicate this decision to the concerned 
authorities and Bar Association.

Before the Tribunal No. V, Bangladesh Bar Council
Complaint Case No. 4/97
Bangladesh Bar Council                     ...........Complainant
Vs
Mr Ashraf Hossain Siddiky, Advocate
 .........Opposite Party
Present: 1. Mr Shafique Ahmed,  .................Chairman  
 2. Mr Mahbubey Alam,                    ................... Member
3. Mr Md Tabarak Hussain, Member ....................Member
Judgement: July 2,2001

The advocate is debarred from legal practice for life

Forgery is a criminal offence which has been 
committed by the Opposite Party Advocate. He has 
committed the offence in a foreign country like 
U.K. Profession of an advocate is a noble 
profession which is meant for ensuring fair justice. 
But the Opposite Party  Advocate by committing 
this offence has not only lowered down the dignity 
of this profession  and that too before a national 
organization of a foreign country but also has 
caused damage to the reputation of this country.
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