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LAW DESK SPECIAL

ROFESSIONAL code of conduct and etiquette for advocates are 

P extremely important for sustaining public confidence in the adminis-
tration of justice and rule of law. By their efforts advocates are 

expected to contribute significantly towards the creation and maintenance of 
conditions in which a government established by law can function fruitfully 
so as to ensure the realization of political, economic and social justice by all 
citizens. In order effectively to discharge these high duties advocates must 
conform to certain norms of correct conduct in their relations with members 
of the profession, their clients, the courts and the members of the public 
generally. 

Framed in exercise of the power conferred on the Bangladesh Bar Coun-
cil by Section 48(q) of the Legal Practitioners and Bar Council Act, 1965 and 

thadopted by a resolution of the Bar Council on the 5  January, 1969 [vide 
Article 449(g)], canons of professional conduct and etiquette are sine-qua-
non for ethical lawyering. Unfortunately, the advocates themselves ignore 
most of these rules.  Many lawyers and people as well are even unaware of 
their existence. As a result, ethical standards of lawyers are deteriorated. 
The Law Desk requests all Advocates to conform to these Canons in their 
conduct with regard to the members of the profession, their clients, the 
courts and the public generally. The Bar Council should take immediate 
steps to monitor their implementation closely for maintaining professional 
standard and integrity of lawyers.

Conduct with regard to other Advocates
 1. It is the duty of every Advocate to uphold at all times the dignity and high 
standing of his profession, as well as his own dignity and high standing as a 
member thereof.

2. An Advocate shall not solicit professional employment by advertise-
ment or by any other means. This clause shall not be construed as prohibit-
ing the publication or use of ordinary professional cards, name plates or 
conventional listings in directories, so long as the information contained 
therein is limited to professional and academic qualifications and public 
offices currently held, and does not contain any matter which savours of 
personal advertisement.

3. An Advocate shall not employ any other person to solicit or obtain 
professional employment nor remunerate another for soliciting or obtaining 
professional employment for him; nor shall he share with an unlicensed 
person any compensation, arising out of or incidental to professional 
employment, nor shall he aid or abet an unlicensed person to practise law or 
to receive compensation thereof; nor shall he knowingly accept professional 
employment offered to him as a result of or as incidental to the activities of an 
unlicensed person.

4. An Advocate shall not communicate about a subject of controversy 
with a party represented by an Advocate in the absence and without the 
consent of such Advocate.

5. An Advocate shall not, in the absence of the opposing counsel commu-
nicate with or argue before a judge or judicial officer except in open court and 
the merits of a contested matter pending before such judge or judicial officer; 
nor shall he, without furnishing the opposing Advocate with a copy thereof, 
address a written communication to a judge or judicial officer concerning the 
merits of a contested matter pending before such judge or judicial officer. 
This rule shall not apply to exparte matters or in respect of matters not sub-
judice before the judge or judicial officer concerned.

6. A client's proffer of assistance of additional Advocate/s should not be 
regarded as evidence of want of confidence but the matter should be left to 
the determination of the client. An Advocate should decline association as a 
colleague unless the dues of the Advocate first retained are paid.

7. Clients, not advocates, are the litigants. Whatever may be the ill feeling 
existing between clients, it should not be allowed to influence Advocates in 
their conduct and demeanour toward each other or toward the parties in the 
case. All personal clashes between Advocates should be scrupulously 
avoided, in the trial of a cause it is indecent to allude to the personal history 
or the personal peculiarities and idiosyncrasies of Advocates appearing on 
the other side. Personal colloquies between Advocates, which cause delay 
and promote unseemly wrangling, should be carefully avoided.

8. No division of fees with any person for legal services is proper, except 
with another advocate based upon the principle of division of work as 
expressed in the agreement between the Advocates.

9. Subject to the precedence of the Attorney General and the Advocate 
General as established by constitutional usage and practice, it is the duty of 
Advocates to maintain and uphold the order of precedence in accordance 
with the Roll of Advocates maintained by the Bar Council,

10. Junior and younger members should always be respectful to senior 

and older members. The latter are expected to be not only courteous but 
also helpful to their junior and younger brethren at the Bar.

11. Where more than one Advocate is engaged on any side it is the right 
of the senior member to lead the case and the junior members to assist him.

Conduct with regard to clients
1. An Advocate shall not acquire an interest adverse to a client in the prop-
erty or interest involved in the case.

2. An Advocate shall not accept employment adverse to a client or former 
client, relating to a matter in reference to which he has obtained confidential 
information by reason of or in the course of his employment by such client or 
former client provided that an Advocate, who has not been formally engaged 
by a person and accepted a retainer nor received any fees for such engage-
ment is not precluded from accepting employment adverse to the interest of 
such a person.

3. An Advocate shall not accept professional employment without first 
disclosing his relation, if any, with the adverse party, and his interest, if any, in 
the subject matter of such employment.

4. An Advocate shall not represent conflicting interests.
5. An Advocate shall not himself or in benami purchase any property at a 

probate, foreclosure or judicial sale in an auction or proceeding in which 
such Advocate appears for a party nor shall he accept the whole or part of 
the property, in respect of which he had been engaged to conduct the case, 
in lieu of his remuneration, or as a reward or bounty.

6. An Advocate shall not commingle the property of a client with his own 
and shall promptly report to the client the receipt by him of any money of 
other property belonging to such client.

7. An Advocate shall not advise the commencement of prosecution or 
defence of case, unless he has been consulted in reference thereto, except 
when his relation to a party or to the subject matter is such as to make it 
proper for him to do so.

8. An Advocate in his professional capacity shall not advise the violation 
of any law. This rule shall not apply to advice given in good faith, that a law is 
invalid.

9. It is the right of an Advocate to undertake the defence of a person 
accused of crime, regardless of his personal opinion as distinguished from 
knowledge, as to the guilt of the accused; otherwise innocent persons, 
victims merely of suspicious circumstances, might be denied proper 
defence. Having undertaken such defence, an Advocate, is bound by all fair 
and honourable means, to present every defence that the law of the land 
permits, to the end that no person may be deprived of life or liberty except by 
due process of law.

10. In fixing fees, Advocates should avoid charges, which overestimate 
their advice and services, as well as those, which undervalue them. A client's 
ability to pay cannot justify a charge in excess of the value of the service, 
though his property may justify a lesser charge, or even none at all. The 
reasonable requests of a brother Advocate should also receive special and 
kindly consideration. In respect of the widows and orphans of an Advocate, 
all Advocates shall assist them free of charge.

In determining the amount of fee, it is proper to consider; (i) the time and 
labour required, the novelty and difficulty of the questions involved and the 
skill requisite properly to conduct the case; (ii) whether the acceptance of 
employment in a particular case will preclude the Advocate's appearance for 
others in cases likely to arise out of the transaction, about which there is a 
reasonable expectation that otherwise he would be employed, or will involve 
the loss of other business while employed in a particular case; (iii) the cus-
tomary charges of the Bar for similar service; (iv) the amount involved in the 
controversy and the benefits resulting to the client from the services; (v) the 
contingency or the certainty of the compensation, and (vi) the character of 
the employment, whether casual or for an established and constant client. 
Of these considerations, none in itself is the controlling factor. These are 
more guidelines in ascertaining the real value of the service. In fixing fees, it 
should never be forgotten that the profession is a branch of the administra-
tion of justice and not a mere money making trade.

11. Controversies with clients concerning compensation are to be 
avoided by the Advocate so far as shall be compatible with his self-respect 
and with his right to receive reasonable recompense for his service. Any law 
suits with clients should be resorted to only to prevent injustice, imposition or 
fraud.

12. Nothing operates more certainly to create or foster popular prejudice 
against Advocates as a class, and to deprive the profession of that full mea-
sure of public esteem and confidence which belongs to the proper discharge 
of its duties than done the false claim, often set up by the unscrupulous in 
defence of questionable transactions, that it is the duty of the Advocate to do 
whatever may enable him to succeed in winning his client's cause.

It is improper for an Advocate to assert in argument his personal belief in 

his client's innocence or in the justice of his cause. His professional duty is 
strictly limited to making submissions at the Bar consistently with the interest 
of his client.

An Advocate owes entire devotion to the interests of the client, warm zeal 
in the maintenance and defence of his right and the exertion of his utmost 
learning and ability to the end that nothing be taken or be withheld from him 
save by the rules of law, legally applied. No fear of judicial disfavour or public 
unpopularity should restrain him from the full discharge of his duty. In the 
judicial forum the client is entitled to the benefit of any and every remedy and 
defence that is authorized by the law of the land, and he may expect his 
advocate to assert every such remedy or defence. But it is steadfastly to be 
borne in mind that the great trust of the Advocate is to be discharged within 
and not without the bounds of the law. The office of an Advocate does not 
permit, much less does it demand of him for any client, the violation of any 
law or any manner of fraud or chicanery. In doing his professional duty to his 
client he must obey the voice of his own conscience and not that of his client.

13. When an Advocate is a witness for his client except as to merely 
formal matters, such as the attestation or custody, of an instrument and the 
like he should leave the trial of the case to other Advocates. Except when 
essential to the ends of justice, an Advocate should avoid testifying in court 
on behalf of his client.

14. In incidental matters, not affecting the merits of the cause in a trial, nor 
working substantial prejudice to the rights of the client, such as forcing the 
opposing Advocate to trial when he is under affliction or bereavement; 
forcing the trial on a particular day to the injury of the opposing Advocate 
when no harm will result from a trial at a different time, agreeing to an exten-
sion of time for filing written statements, cross interrogatories and the like, 
the Advocate must be allowed to judge himself. In such matters no client has 
a right to demand that his Advocate shall be ungenerous or that he does 
anything therein repugnant to his own sense of honour and propriety.

Duty to the court
1. It is the duty of an Advocate to maintain towards the courts a respectful 
attitude, not for the sake of the temporary incumbent of the judicial office, but 
for the maintenance of its supreme importance. Judges not being wholly free 
to defend themselves are peculiarly entitled to receive the support of the Bar 
against unjust criticism and clamour. At the same time whenever there is 
proper ground for complaint against a judicial officer, it is the right and duty of 
an Advocate to ventilate such grievances and seek redress thereof legally 
and to protect the complainant and persons affected.

2. An Advocate shall not advise a person, whose testimony could estab-
lish or tend to establish a material fact, to avoid service of process, or con-
ceal himself, or otherwise to make his testimony unavailable.

3. An Advocate shall not intentionally misquote to a judge, judicial officer 
or jury the testimony of a witness, the argument of the opposing Advocate or 
the contents of a document; nor shall he intentionally misquote to a judge or 
judicial officer the language of a book, statute or decision; nor shall he, with 
knowledge, of its invalidity and without disclosing such knowledge, cite as 
authority a decision that has been overruled or a statute that has been 
repealed or declared unconstitutional.

4. Marked attention and unusual hospitality on the part of an Advocate to 
a judge or judicial officer not called for by the personal relations of the par-
ties, subject both the judge and the Advocate to misconstructions of motive 
and should be avoided. An Advocate should not communicate or argue 
privately with the judge as to the merits of a pending cause and he deserves 
rebuke and denunciation for any device or attempt to gain from a judge 
special consideration or favour. A self-respecting independence in the 
discharge of professional duty, without denial or diminution of courtesy and 
respect due to the Judge's station, is the only proper foundation for cordial 
personal and official relations between the Bench and the Bar.

5. The primary duty of an Advocate engaged in public prosecution is not 
to convict, but to see that the justice is done. The suppression of facts or the 
concealing of witnesses capable of establishing the innocence of the 
accused is highly reprehensible.

6. Publications in newspapers by an Advocate as to pending or antici-
pated litigation may interfere with a fair trial in the courts and otherwise 
prejudice the due administration of justice. Generally they are to be con-
demned. If the extreme circumstances of a particular case justify a state-
ment or reference to the facts should not reach the public, it is unprofes-
sional to make them anonymously. An exparte reference to the facts should 
not go beyond question from the records and papers on file in the court but 
even in extreme cases it is better to avoid any exparte statement.

7. It is the duty of Advocates to endeavour to prevent political consider-
ations from outweighing judicial fitness in the appointment and selection of 
Judges. They should protest earnestly and actively against the appointment 
or selection of persons who are unsuitable for the Bench and thus should 

strive to have elevated thereto only those willing to forego other employ-
ments whether of a business, political or other character, which may embar-
rass their free and fair consideration of questions before them for decision. 
The aspiration of Advocates for judicial position should be governed by an 
impartial estimate of their ability to add honour to the office and not by a 
desire for the distinction the position may bring to themselves.

8. It is the duty of Advocates to appear in court when a mater is called and 
if it is not so possible, to make satisfactory alternative arrangements.

9. An Advocate should in general refrain from volunteering his legal 
opinion on or addressing any arguments in cases in which such Advocate is 
not engaged unless called upon to do so in open court by a judge or judicial 
officer. In advancing any such opinion, he must do so with a sense of respon-
sibility and impartiality without any regard to the interest of any party.

Conduct with regard to the public generally
1. An Advocate shall not accept employment to prosecute or defend a case 
out of spite or for the purposing of harassing anyone or delaying any matter 
nor shall he take or prosecute an appeal willfully motivated to harass any 
one or delay any matter.

2. An Advocate should always treat adverse witnesses and parties with 
fairness and due consideration, and he should never minister to the malevo-
lence or prejudices, of a client in the trial or conduct of a cause. The client 
can not be made the keeper of the Advocate's conscience in professional 
matters. He has no right to demand that his Advocate shall abuse the oppo-
site party or indulge in offensive arguments. Improper speech is not excus-
able on the ground that it is what the client would say if speaking on his own 
behalf.

3. An Advocate must decline to conduct a civil cause or to make a defence 
when convinced that it is intended merely to harass or to injure the opposite 
party or to work any oppression or wrong. But otherwise it is his right, and 
having accepted a retainer, it becomes his duty to insist upon the judgment 
of the court as to the legal merits of his client's claim. His appearance in court 
should be deemed equivalent to an assertion on his honour that in his opin-
ion his client's case is one proper for judicial determination.

4. No Advocate is obliged to act either as adviser or advocate for every 
person who may wish to become his client. He has right to decline profes-
sional employment. Every Advocate upon his own responsibility must 
decide what business he will accept as an Advocate, what causes he will 
bring into court for plaintiffs, and what cases he will contest in court for the 
defendants.

5. No client, corporate or individual, however powerful, nor any cause, 
civil or political, however important, is entitled to receive, nor should any 
Advocate render, any service or advice involving disloyalty to the law, whose 
ministers Advocates are, or disrespect the judicial office, which they are 
bound to uphold, or corruption of any person or, persons exercising public 
office or private trust nor indulge in deception or betrayal of the public. When 
rendering any such improper service or advice the Advocate invites and 
merits stern and just condemnation. Correspondingly, he advances the 
honour of his profession and the best interests of his client when he renders 
service or gives advice tending to impress upon the client and undertaking 
exact compliance with the strictest principles of moral law, though until a 
statute shall have been finally construed and interpreted by competent 
adjudication, he is free and indeed is entitled to advise as to its validity and 
as to what he conscientiously believes to be its just meaning and extent. But 
above all an Advocate will find his highest honour in a deserved reputation 
for fidelity to private trust and to public duty as an honest man and as a 
patriotic and loyal citizen.

6. An Advocate shall not communicate with, nor appear before, a public 
officer, board, committee or body, in his professional capacity, without first 
disclosing that he is an Advocate representing interests that may be affected 
by the action of such officer, board, committee or body.

7. An Advocate should not accept employment as an Advocate in any 
matter upon the merits of which he has previously acted in a judicial capac-
ity.

An Advocate having once held public office or having been in the public 
employ, should not, after his retirement accept employment in connection 
with any matter which he has investigated or dealt with while in such office, 
nor employment except in support thereof.

8. An Advocate should not as a general rule carry on any other profession 
or business, or be an active partner in or a salaried official or servant in 
connection with any such profession or business.
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Rules for ethical lawyering: a wake-up call

WCAR THINK PAPER

NY objective assessment of 

A the treaty bodies' material 
capacities would have to 

conclude that the situation is one of 
dire proportions. It is hackneyed to 
comment on how the continued 
gross deprivation of financial 
resources prevents the treaty bod-
ies from accomplishing their tasks. 
This is now common knowledge in 
UN circles. In 1988, Professor Philip 
Alston was charged with reviewing 
the long-term functioning of the 
treaty bodies. In a three-part report, 
he produced one of the most thor-
ough UN studies to date and, in his 
conclusions, identified a host of 
problems in the lack of financial and 
political support for the committees.

Two particular statements by 
Professor Alston deserve emphasis 
here. First, the lack of financial 
support for the treaty bodies is not 
simply a feature of the general 
resource constraints in the UN; it is a 
political choice: In part this is a 
reflection of global budgetary pres-
sures and their impact on the United 
Nations as a whole. But, more 
significantly, it reflects the perhaps 
inevitable, although nonetheless 
short-sighted and regrettable, 
reluctance of Governments to 
provide adequate resources for the 
development of mechanisms which 
might be able to monitor their 
human rights performance more 
effectively.

Second, what Professor Alston 
stated five years ago, has proven 
true today. If one assumes "the 
existing level of funding is unlikely to 
be increased in the years ahead, 
then the current system is simply not 
sustainable and we will witness a 
steady diminution in the support 
available to each treaty body and in 
the ability of each to function in a 
meaningful way."

At the forthcoming World Confer-
ence against Racism (WCAR), 
there is special reason for the world 
community to do something about 
these problems with regard to the 
Committee on the Elimination of 
Racial Discrimination (CERD). One 
objective of the WCAR has been to 
work towards the universal ratifica-
tion of the International Convention 
on the Elimination of Racial Discrim-
ination. Since the General Assem-
bly announced its decision to hold 
the conference, nine states have 
signed or ratified the Convention (as 
of 9 May 2001), and more 
ratifications are expected before the 
conference's opening. These addi-
tional members to the Convention 

will naturally entail greater burdens 
on CERD. The WCAR, therefore, 
has a unique responsibility to match 
the political effort to achieve univer-
sality with a commitment to increase 
funds for the Committee to address 
the added workload.

Regardless of these newly 
added strains, the Committee 
members must be supplied with a 
professional staff to assist in their 
duties. In a recent compilation of 
commentaries on the treaty system, 
all the experts who studied the 
capacity problems of the treaty 
bodies suggest (1) expanding the 
number of the Secretariat's pro-
fessional staff dedicated to the 
treaty bodies and (2) providing the 
type of professional staff which 
would allow the treaty bodies to 
delegate some of their functions 
to qualified staff members. CERD 
Member Michael Banton, for exam-
ple, suggests equipping the treaty 
bodies with "a small team of legally-
qualified advocates general" to 
whom the committees could trans-
fers some of their functions. Profes-
sor David Harris suggests basically 
the same solution, modelling it on 
the Secretariat support for the 
European Social Charter's Commit-
tee of Independent Experts. Markus 
Schmidt, a staff member of the 
Office of High Commissioner for 
Human Rights, concludes similarly; 
he discards many proposals that 
would not work but favours the 
expansion of junior professional 
officers to operate in this advisory 
capacity due to the success of such 
initiatives in other parts of the UN. 
Human Rights Committee Member 
Elizabeth Evatt also lists a number 
of substantive functions that an 
expansion of professional staff 
could cover. The addition of such a 
professional staff is, in short, a 
tested and necessary part of the 
solution. 

CERD's ability to function effec-
tively depends not only on financial 
and other material support. It also 
requires political backing. A major 
problem is that after their periodic 
reports, some state parties have 
responded to the sting of the Com-
mittee's criticisms not with construc-
tive attempts to review their internal 
practices, but with irresponsible 
attacks on the legitimacy and integ-
rity of the Committee. Consider the 
recent actions of the government of 
Australia.

In November 1999, Australia 
submitted a statement to the Gen-
eral Assembly's Third Committee 
praising the work of the treaty bod-
ies and reminding all states that 

internal human rights issues are the 
legitimate concern of the interna-
tional community: "It is the duty of 
States to promote and protect all 
human rights and fundamental 
freedoms. A corollary of this is the 
acknowledgment by the community 
of nations that respect for human 
rights is a legitimate matter of inter-
national concern, and not the exclu-
sive preserve of national govern-
ments. The United Nations treaty 
body system contributes signifi-
cantly and directly to the protection 
and promotion of human rights by 
monitoring implementation of the 
core human rights treaties; high-
lighting violations of these treaties 
and human rights standards; inter-
preting the rights and obligations 
contained in the treaties; and 
encouraging better implementation 
and compliance through advice to 
States."

In March 2000, CERD reviewed 
Australia's periodic report and 
provided its usual "concerns and 
recommendations" for a state party. 
The Committee drew specific atten-
tion to Aboriginal rights, including 
concerns the Committee had about 
hot button issues in Australia(i) the 
government's unwillingness to 
apologize for the state's earlier 
policy of forced removal of Aborigi-
nal children from their families and 
(ii) the racially discriminatory impact 
of mandatory sentencing laws for 
minor property offences. Notably, 
during the proceedings, it was also 
revealed that for the past two years 
the Committee had requested the 
government to visit Australia but had 
been refused.

Taking the Committee's con-
cerns as an affront, the Australian 
government threatened to withdraw 
f r o m  t h e  C o n v e n t i o n  a n d  
announced it would officially review 
its relations to the treaty system as a 
whole. Rejecting the Committee's 
conclusions, the government ques-
tioned the integrity of particular 
experts on the basis of their national 
affiliation: Foreign Minister Alexan-
der Downer stated, "People who are 
critical of the Australian Govern-
ment need to reflect on this point; do 
they really think it's right for a United 
Nations committee, which includes 
people from Cuba and from China 
and Pakistan, to start getting 
involved in debate about whether 
the Prime Minister should say sorry 
or not for the stolen generation . . . . I 
mean, Australians aren't going to 
cop that." 

In August 2000, the government 
announced that the Cabinet had 
concluded an internal review of its 

relation to the treaty bodies and 
from now on "it will only agree to visit 
to Australia by treaty committees 
and request from the UN Committee 
on Human Rights 'mechanisms' for 
the provision of information and to 
visit where there is a compelling 
reason to do so." The government 
also stated it would "immediately 
implement a package of measures 
to improve our continued interaction 
with UN human rights treaty com-
mittees, including "…reporting to 
and representation at treaty com-
mittees be based on a more eco-
nomical and selective approach 
where appropriate." The govern-
ment's statement also declared that 
"Australia's strategic engagement 
with the treaty committee system" 
would depend on "the extent to 
which effective reform occurs" a 
matter of course determined by 
Australia's vision of reform. Holding 
little to nothing back, the statement 
concluded: "The Government 
believes these steps will ensure that 
Australia gets a better deal from the 
UN treaty committees." 

Fortunately, within Australia 
significant political voices con-
demned the government's actions. 
The Australian Democrats leader 
Meg Lees, for example, stated: 
"We've taken our bat and ball and 
gone home because we've had 
some criticism . . .. Are they such 
delicate petals that they can't take 
legitimate criticism." In a joint state-
ment, the Labor attorneys-general 
of four states similarly condemned 
the national government's actions. 
Similar sentiments were echoed by 
opposition (Labor Party) foreign 
affairs spokesperson Laurie 
Brereton. Nonetheless, these 
statements have not changed the 
regrettable position taken by the 
government. 

Aside from these political skir-
mishes, innovative solutions must 
be developed to ensure accessibil-
ity to the Committee, dissemination 
of the Committee's work and promo-
tion of quality and timely state party 
reports. One solution would be for 
CERD to hold some sessions in-
region. Several commentators 
have described the difficulty of 
national-level NGOs to travel to 
Geneva or New York to address a 
treaty body during their state's 
periodic report. This imposes added 
burdens for human rights organisa-
tions that focus on a number of 
countries in their region. Also, due to 
the distant and removed nature of 
these proceedings, the review of the 
state party reports has not received 

adequate attention from the national 
media within a country. The 
expense in reporting in Geneva or 
New York also compromises the 
nature of the governmental delega-
tion that represents a state party as 
well as the ability of the state to 
report at all.  Notably, the interest in 
providing greater access to domes-
tic groups and obtaining increased 
media attention motivated the 
Human Rights Committee to hold its 
review of the United States' first 
periodic report in New York, rather 
than Geneva. 

Options for the WCAR
The WCAR constitutes an opportu-
nity for the world community to 
support CERD in a meaningful 
fashion. Accordingly, human rights 
NGOs and similarly minded states 
can push for the WCAR's Declara-
tion and Programme of Action to:

1. Endorse creative solutions to 
promote the publicity and accessi-
bility of the Committee's work 
through such measures as in-
region state party reports.

2 .  Commit  to  increasing 
resources for the Committee 
through expansion of profes-
sional staff dedicated to serving 
the treaty bodies and to helping 
process review of state party 
reports.

3. Deplore the obstructionist 
actions of state parties such as 
threatening to withdraw from the 
Convention and engaging in a 
public campaign to undermine the 
Committee's legitimacy on account 
of concerns raised by the Commit-
tee. 

4. Urge all states to submit to the 
Committee an open invitation to 
visit the country such that the 
Committee is not hampered in its 
ability to monitor compliance with 
the Convention.

5. Endorse expansion of 
resources to the Office of the High 
Commissioner for Human Rights for 
advisory services and technical 
assistance to help states in ratifying 
the Convention, preparing periodic 
reports and adjusting domestic 
legislation to comply with the Con-
vention.

The report is an outcome of a joint project of Human Rights 
Documentation Center (HRDC), International Service for 
Human Rights (ISHR) and South Asia Human Rights 
Documentation Centre (SAHRDC).

ERSHADUL ALAM 

N many parts of the world, cen-

Isorship has been a normal prac-
tice for centuries. Freedom of 

expression constitutes one of the 
essential foundations of the prog-
ress of a democratic society. No 
discrimination of any kind is allowed 
in respect of these  rights or free-
doms. The English Bill of Rights in 
1688 provided that the freedom of 
speech and debate or proceedings 
in parliament ought not to be 
impeached or questioned in any 
court or place out of parliament but 
made no similar provision for the 
benefit of ordinary citizen.

 However, the scope of the 
freedom  of expression was gradu-
ally expanded in a series of English 
judicial decisions over the next 
century: by 1791, the first article of 
the US Bill of Rights, far from pro-
tecting the freedom of speech of 
legislators, was more concerned to 
ensure that the legislators would not 
attempt to stifle that at the citizen: 
congress shall make no law abridg-
ing the freedom of speech, or of the 
press. 

The freedom of thought and 
conscience includes the right to 
expression. Freedom of expression 
may not be confined only to speech 
or writing. It is regarded  as one of 
the substantive  liberties  protected  
by constitutions of the states. 
Freedom of expression also 
includes the freedom of publication. 

Many countries have protected 
this right. The American Constitution 
has protected the freedom of 
speech or publication. European 
Convention on Human Rights and 
Fundamental Freedoms (EHR) 
covers the right of expression of 
legal or artificial as well as natural 
person (Attorney-General of 
Antigua and another Vs. Antigua 
Times Ltd.). It applies to servicemen 
and other persons within the juris-
diction of the state.  Article 10 of 
EHR deals with the expression of 
opinion. This article also concerns 
the receiving and imparting of 
information. It does not include the 
physical expression of feelings. 

Constitutions impose some 
restriction on this right. But these 
restrictions should be reasonable. 
There is no absolute test of reason-
ableness which is applicable in all 
cases. In the opinion of Hamoodur 
Rahman, "it will certainly depend 
upon the nature of the right sought 
to be restricted, the nature and 

extent of the restrictions sought to 
be imposed, the nature of the cir-
cumstances in which the restriction 
is to be imposed, the evil sought to 
be prevented  or remedied, the 
necessity of urgency of the action 
proposed to be taken and the nature 
of the safeguards, if any, provided to 
prevent possibilities of abuse of 
power. "The freedom of expression 
includes the freedom of circulation 
of printed  matters like pamphlets 
and leaflets. Freedom of speech 
and expression is the basis of all 
other freedoms and is the founda-
tion of democracy. 

Article 19 (1) of the Constitution 
of India guarantees to all citizens the 
rights to freedom of speech and 
expression. This right should not be 
curtailed. The constitution of India 
also imposed restriction on this 
right. It could be restricted only for 
the purpose of securing public 
security, maintenance of public 
order and to avert the aggravated 
forms of public disorders which 
were calculated to endanger the 
security of state or overthrew the 
established order. (Ramesh Thapar 
V. state of Madras, AIR, 1950 SC 
124.). 

Mere threat to the foundations of 
the state and the established legal 
order cannot provide a justification 
for regulating of the freedom of 
speech and expression. 

In the case of State Vs 
Shailabala Devi (AIR 1952 SC 329) 
it was observed that the freedom of 
the citizen can be restricted only 
when the demand for such restric-
tion is clear and amounts to a great 
danger for survival of civilized 
society. This freedom can be regu-
lated and limited but it can not be 
completely extinguished. 

Ernest William Hoeking aptly 
said, "A suppression of speech, in its 
most painful consequences would 
be mental sterilization of the com-
munity."

 In the case of Bennet Coleman  
V. Union  of India Justice Mathew 
observed : "The crucial point is not 
that the freedom of expression is 
politically useful but that it is indis-
pensable to the operation of a 
democratic  system. "

 Freedom of speech and expres-
sion is necessary for the overall 
development of the individual's 
personality. This fundamental 
freedom is enshrined in our consti-
tution. Article 39 of Constitution of 
Bangladesh provides freedom of 

thought and conscience and of 
speech. Article 39 (2) of Constitution 
of Bangladesh states Subject to a 
reasonable restrictions imposed by 
law in the interests of security of the 
State, friendly relations with foreign 
states, public order, decency or 
morality, or in relation to contempt of 
court, defamation or incitement to 
an offence- (a) the right of every 
citizen to freedom of speech and 
expression; and (b) freedom of the 
press, are guaranteed. 

 Freedom of expression in its 
various forms are regarded as one 
of the substantive liberties protected 
against state deprivation. Freedom 
of speech and expression is also 
guaranteed in Article 14 (a) of the 
constitution of the Republic of 
Singapore. This article imposed 
some restrictions on this freedom. 

Section 34 of the Constitution of 
the Kingdom of Thailand ensures 
the liberty of speech. It also imposed 
some restrictions. Section 4 of 
Article 3 of the Constitution  of the 
Republic  of the Philippines  
declares "No law shall be passed 
abridging  the freedom of speech, of 
expression, or of the press, or the 
right of the people peacefully to 
assemble and petition  the govern-
ment for redress of grievances." 

The Constitution of Greece 
ensured the freedom of expression 
in article 14 (1). Article 31 of the 
Const i tu t ion of  Afghanis tan 
declares "Freedom of thought and 
expression is inviolable (1 October, 
1964)." "Citizens have the freedoms 
of speech, the press, assembly, 
association and demonstration"  
(Art icle 53 of the Social ist 
Constitution of the Democratic 
People's Republic of Korea, 1975). 

Fair and equal protection can not 
be guaranteed without establishing 
freedom of expression and speech. 
In the words of Mathew, "Though 
freedom of expression is essential 
to a democratic society it is not the 
sole aim of good society. As a pri-
vate right of the individuals, freedom 
of expression might be the end in 
itself....... But, it is not the only end of 
man as an individual. In its social 
and political aspects, freedom of 
expression is primarily a process or 
method for reaching other goals." 
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