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The Election Commission in the Non-Party Caretaker Government Regime
. Need for an Independent Election Commission Secretariat

A. H.MONIURUL KABIR

HE preamble of the
Constitution of Bangladesh
chooses ‘high ideals ol
democracy’ as one of the
fundamental principles of the
Constitution. Later in article 11, the

fhiel Election Commissioner M A Sayeed

People’'s Bepublic of Bangladesh has
been declared as a “demwocracy’.
where among others, “cllective
parucipation by the people through
their clecred representatives in
administrations at all levels™ would
heensured.

Democracy s based on the
exstence of well-structured and
well-functioning institutions,  as
well as on a body of standards and
rules and on the wall ol sooiety as a
whaole, fully conversant with s

rights and responsibilities.
Undoubtedly the Election Commis-
sion is one of the most important
constitutional institutions with a
wide mandate of conducting local
and national elections. The 137
Amendment to the Constitution
provides for a unique constitutional
arrangement in
Bangladesh
whereby a Non-
Party techno-
crat Govern-
ment will take
over the state
power from an
elected govern-
ment for a
period of nol
more than 90
days. And the
purpose is 1o
assist the Elec-
tion Commis-
sion [or holding
a peacelul, free
and fair general
election ol
members ol
parliament. It 1s
interesting to
abserve some of
the dynamucs ol
such temporary
election

arrangement
and 1S impact
an the role of
Flection Commission.

Mandate of the Caretaker
Government

Taking care ol the national parha-
mentary election is the sole agenda
of the Non-Pany Caretaker Govern-
ment. It s, in fact, an intenm gov-
ermment for carryving out the routime
functions of that stipulated period.
Article 58D (1) specificallv provides
that except in case of necessiry lor
the discharge of such lunctions, the

Caretaker Government shall not
take any policy decision.

The most significant mandate of
the Caretaker Government is to
furnish the Election Commission
with all possible aid and assistance
that may be required for holding the
parliamentary election peacefully,
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If, in the opinion ol the Chief
Election Caommissioner, it Is Lot
possible, forreasons ofan act of god,
10 hold an election to fill the seat of
Parliament which falls vacant other-
wise than by reason of the dissolu-
tion of Parliament within the period
of ninety days, such election,

even without any consultation with
the Chief Election Commissioner.
Recently the Parliament enacted the
Upazila Panishad (Amendment) Act
2001, which abruptly took away the
power of the Election Commission
to fix a date for the Upazila Parishad
Election. The Prime Minister

state of governance of the country.
The Chief Election Commissioner
should take the opportunity 1o
create an enabling environment for
holding a free and fair election.
During the Caretaker regime, the
Election Commission virtually tums

into the principal constitutional

The posts of Election Commission Secretary, Additional Secretary and Joint Secretary have been filled up routinely
according to the dictates of the Prime Minister's Secretariat even without any consultation with the Chief Election
Commissioner. Recently the Parliament enacted the Upazila Parishad (Amendment) Act 2001, which abruptly took
away the power of the Election Commission to fix a date for the Upazila Parishad Election. The Prime Ministerignored
the repeated pleas of the Chief Election Commissioner against such attempt.
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fairly and impartially (Article
58D(2).

The term of the Caretaker Gov-
ernment is three months within
which it will have tohold the general
election of Parliament. Clause (3) ol
Article 123 plainly states: "A general
clection of members of Parliament
shall be held within ninery days after
arliament is dissolved, whether by
reason ol the expiration ot its termor
otherwise than by reason of such
expiration.”

Actof God?

The Carctaker Government cannol
extend its term. But what will hp-
pen in case of act of god (a sudden
and inevitable occurrence caused by
natural forces and not by the agency
of man, such as a flood, earthquake,
ar a similar catastrophe)? The Con-
stitution (Thirteenith Amendment)
Act, 1996 does not deal with the
situation. The Caretaker
ment established under thisamend-
ment has nothing to do with this
wpe of ‘extra-ordinary emergency
The "act of god like situation’ has
been recognised in the Constitution
through the Constitution (12
Amendment) Act, 1991 wath limited
apphcation.

govern-

,\lhiillinlili

according to article 123(4) shall be
held within ninety days following
next after the last day ol previous
period. The provision applies to the
case of by-clection only. Clearly only
the Election Commission can
decide whether a particular situa-
tion amountsto “actsol god”.

Urgency for an Independent
Election Commission Secre-
tariat

Article 118(4) of the Constitution
dictates that the Flecnon Comnmuis-
sion 18 independent in the exercise
ol 11s functions and subject only 1o
the Constitution and any other law
I'he provision has not yet been
implemented. In fact the issue ol an
independent Election Commission
has become a political rhetoric.
Alter thirty vears of independence,
the Election Commission is stll
dependent on
including Ministry of Establishment
and the Prime Minister s Secretarial
for any vital appamntment. The posis
of Elecuon Commission Secretary,
Secretary and Joini
Secretary have been hlled up rou

other minmstries

tinely according to the dictates ol
the Prime Minister's Secretarial

ignored the repeated pleas of the
Chiel Election Commissioner
dgainst such attempt,

'he Election Commission
remains functional at local level and
plays Important role including
scelecting venues for poling stations,
preparing electoral rolls through the
District Llection Ofhicers (DEOS).
Frequently the DEOs have 1o lace
severe pressure by the local ruling
party stalwarts, sitting MPs and
ministers. They are dictated 1o select
particular place as poling
centres according 1o the
nience ol those elements. This
unfortunate trend of harassing the
DEOs intensihes in the penod prios
10 clections, Sometimes the DEOs
are threatened of dire conseqguences
icluding physical assault if they do

sOme
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nol nbey the directives of the polin-
cal goons. This is, indeed, a grave
situation, which the Clection Com-
misston miserably fails to resist. The
Clechion Commission must
empower the DEOs with adequate
logistics and administrative
Llon tovvercome this ground reahin

Under the changed arrangement
ol Carctaker Government, the Llec-
ton Commission will have

influence and dominance over the
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agency ol the state with specific
constitutional sanction. The Care-
taker Government is constitution:
ally duty bound to provide all possi-
ble aid and assistance in the interest
of a credible election and such
functions will not be
‘policy decision’ as propagated by a
vested quarter. he Tuture Caretaker
Government should take necessary
steps to make the Election Commis-
sion Secretariat independent and
cllective.

ILis lor democratic imsttutionsto
tensions and maintain
cquilibrium berween the competing
claims ol diversity and unilormity,
individualiny collectivity, n
order social cohesion
Flechon Com-

modiate

and
o enhance
and solidarity. The
mission 1s one such key consttu-

mstntution entrusted with

immense social responsibilities. The

Honal

need ol the houris avigilant Election
decisive,
non-partisan Chiel
I he Com
accommodate the

Commission led by a
strong and
Llection Comnussioner
IMISSION  Musl
participation ol all pecoplemnorder to
saleguard diversity, pluralism and
the nght 1o be dillerent in a climat

altolerance.,

Bangladesh - The Vested Properties Return Act, 2001

HUMAN RIGHTS FEATURES

N 9 Aprit 2001, the

Parlmment of Bangladesh

passed the Vested
Properties Return Act, 2001. In
December 1998, the Government
had set up a Parliamentary Sub-
Committee under the Ministry of
Land, to repeal the Vested Property
Act and restore vested properties (o
original owmers. The Draft Bill came
under severe criticism by civil
SOCICTY.

The ruling Awami League has
passed the Bill in haste afier i1 was
tabled in the Parliament only on 29
March 2001. It was referred 1o the
Parbamentary Standing Committee
on Ministry of Land for cursory
scrutiny. As general elections
approach. the ruling Awami League
isonly (oo aware that the votes of the
Hinduminority could be decisive in
a dosely contested clection. The law
is an exercise in half-hearted paoliti-
cal rokenism. The remedial nature of
the Act also confirms the reports of
wrongdomg South Asia Human
Rights Documentation Centre
(SAHRDC) raised last vear at the
United Nauons Commission on
Human Rights and concerns
expressed by the Special Rapporteur
on Rehgious Intolerance after his
visil to Bangladesh in May 2000.

In 1965, afier the IndoPakistan
War. the then Pakistan Government
introduced the Enemy Property
(Custody and Registration) Order 1)
of 1965. The Defence of Pakistan
Rules identified the minority Hin-
dus as enemies and dispostessed
them of their properties. After inde-
pendence from Pakistan, the Presi-
dent of Bangladesh, in Order No. 29
of 1972, changed the nomenclature
ol the lkaw from the Enemv Prop-
erties Act (EPA) 1o the Vested Prop-
ey Act. Clause 2 of the Order far-
ther stated: "Nothing contained in
this Order shall be called inlio)
question i any court ™. The Order of
the Presidens was subsequenitly not
subjectiojudicial review

Accordmg 1o 1Ihe Association for
Land Reform and Development
(ALRD) . an NGO based in Dhaka, the
estimated toal Hindu households
affected has been 1,048,490, and the
estimated aren of dispossessed land
has 1otalled 1,05 million acres.
About 30 percent - 10 out of every
3 - of the Hindow households (in-
cluding those that are categorised as
missing houscholds) have been the
vicuims ol EPAWPA. These esti-
mates, although based on some
debatable assumpiions, should be
considered as sulliciently indicative
ofthegravity of the law’s impact.

Suuth Asia Human Hights Docu-
mentation Centre submitted a
writien statement on the issue
Contained in document
F/CNA/2000/NGOLA at the 567
Session of the Commission on
Human Rights in Geneva in March-
April 2000, The Government of
Jangladesh has now submitied its

Comments on the statement by the
South Asia Human Rights Docu-
mentatnion Centre (SAHRDC) con-
tained Iin documen
E.CN.4/2001/18 at the ongoing 57
Session of the Commission on
Human Rightsin Geneva.

The Government of Bangladesh
uses language such as "baseless,
seemingly tendentious, factually
inaccurate” 1o descnibe SAHRDC's
writien statement. SAHRDC s
proud of its credibility including its
reputation for reliable and objective
human rights documentation. Facts
are sacred while comments are free.
In our considered view. a closer
study of our written starement

Bangladesh.

The Government of Bangladesh
also asserts that "No property of any
bonafide Bangladeshi Hindu
National has been enlisted as
vested property since independ-
ence of Bangladesh till date”. The
Ain-0O-Salish Kendra (Law and
Arbitration Centre), a leading
Bangladeshi NGO, in its report
Power, Safety and the "Minorities™: A
Brief Reportstates:

In 1999, about 29 cases of forceful
occupation of land and property of
the Hindu community have been
reported in different newspapers.
These include their homesteads,
farmlands and religious places.

direction of the Law Ministry ol
Bangladesh Memo No. Bhu,
Ma/75/Arpita (Nitimala)/117/42
(Angsha) /638 (61) dated 4 Novem-
ber 1993.

In this case, the Government of
Bangladesh commented: "The
affected persons may also seek
redress in the courts of Bangladesh”.
This is little solace especially when
the wheels of justice move so slowly
in Bangladesh. In fact, the Honour-
able Latifur Rahman, Chief Justice ol
the Supreme Court of Bangladesh,
has repeatedly, openly criticized the
slow disposal and heavy backlog of
cases. (See, for example, Latifur
Rahman, Democracy Cannot Work
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racy Cannot Work.....", The
Star, Dhaka, 8 Jan. 2000).

With regard to the specific direc-
tion of the Law Ministry SAHRDC
raised, the Government of Bangla-
desh [urther referred to "wrong
enlistment of properties and illegal
possession thereof. The verification
was not intended to put the Hindu
minority community to harass-
ment”, This is factually incorrect.
I'he above order clearly states that it
was also to "determine whether
there are other enemy properties”.
The Order lurther states "If the
Cammittees find our any concealed
properties it will investigate into the
maltter and bring it to the notice ol

Daily
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It appears, however, that this bill would present serious ploblems According to the non-governmental sources, the
bill provides that properties legally vested under the ownership of the Government and those declared to be enemy
or vested property aftér 16 February 1969 will not be considered as vested property after the said period. Most Hindu
property, however, was declared vested property after that date. The bill also states that the proprietorship status of
the vested property will not be challenged if the property was transferred to the Government, a government
institution, or to a private individual, has been sold or has been handed over permanently by the Government at the
directives of acourt. It will not.even be possible to challenge such cases in court.

would have provided for a more
constructive debate. If the Govern-
ment ol Bangladesh's reply to
SAHRDC s writfen statement is any
indication, the status of the Vested
Properties Retum Act, 2001 is a
serious cause for worry.

The Government of Bangladesh
in its reply stated “there is no legally
identified enemies of Bangladesh,
legally or otherwise.” However,
“legally identified enemies” are
implicitin the very title ofthe Enemy
Properties Act passed by the then
Government of Pakistan and in the
Enemy Property (Continuance ol
Emergency Provisions) (Repeal) Act,
1974 of the Government of Bangla-
desh. :

Consider also the following
statement of the United Nations
Special Rapportenr on Religious
Intolerance, My, Abdelfattah Amor,
i his Intenm Report 10 the Millen-
nium Session ol the General Assem-
bly after his visis to Bangladesh from
15-24 May 2000 "After Bangladesh
won independence. from Pakistan,
the President of Bangladesh, in his
Order No.L29 of 1972, changed the
nomenclature 1o Vested Property
Act, without altering the contem of
the law.™ (A/S512B0/Add.2, at para
31,19 Aug, 2000).

Section 3(bj(n of the “Enemy
Property  (Contimuance of Emer-
geney Provisions) (Repeal) Act, 1974
(Act XIV of 1974) defines “enemy
property” and “cnemy firms”: “en-
emy property and enemy firms shall
have the same meaning as are
respectively assigned 1o them in the
Defence of Pakistan Rules contin-
ued in loree by the said Ordinance”.
Pherefore, the definition of “enemy”
as provided in the Defence of Paki-

stan Rules is applicable and “legally -

identilied enemies”™ do exist in

Influential pohitical forces and their
goons have also occupied many of
the properties listed as vested prop-
erty. In 1999 in the Sunamgonj
district out of 21,000 acres of vesied
property land 16,000 acres have
been illegally occupied (Bhorer
Kagoj. 17.5.1999); likewise in the
Mymensingh disirict out of 29,722
acresof vested property land, 28,000
acres ol land and 300 houses (vested
property) have been occupied by
one influential person (Bhorer
Kagoy, 12.5.1999). People with politi-
cal backgrounds commit the above -
either as members ol political par-
f1es or as supporters. [t matters little
il the party Is in power or in opposi-
Hon. Stanstics as cited in the ASK
Human Rights Report (p.193-194)
show that in 1995, 72 per cent of all
vested property was acquired by
members of Bangladesh National
Party (BNP); und in 1998, 44 per ceni
was acquired by the Awami League
and 32 per cent by the BNP

(The Daily Star, Dhoka,
2001))

The UN Special Rapporteur on
Heligious Intolerance has also con-
firmued this process of appropriation
ol the lands of the Hindos. The UN
Special Rapporteur referred 1o “the
mseeunity felt by Hindus, due parily
o the Vested Propenty Act, which
was used for the illegal appropria-
ton of their land, especially by
Malia-like groups enjoying political
protection.” (A/55/280/Add.2, para
7).

Inits written statement, SAHRDC
referred to a specific case: The
property belonging 10 61 Hindu

200 May

minarity families in Ashefpur and.

Chawkjara village of 14 Ashelpur
Uniom and in Ganda Gram of 10
Sultanganj Union under Bogra
Sadur Police station were identified
as Enemy Properties under the

without Rule of Law, The Daily Star,
Dhaka, 4 Jan. 2000). In a recent
editonal, the former Foreign Minis-
ter and Ambassador ol Bangladesh,
Mr. Manzoor A Choudhury,
applauded the Chiel Justice's can-
dour: "The Chief Justice touched the
heart of the matter when he said that
one of the most eritical problems for
our legal system is that of delay in
disposal of cases. The vast majority
ol people who unfortunately seek
the protection of law and go 1o
courts lor justice would wholeheart -
edly agree with the Chiel Justice”

(Manzoor A Choudhury, "Democ-

Ter

‘Many Hindus were deprived of their

1969

the Government....." It was under
these clauses that the properties of
bl Hindu mmornrmy lamilies were
seized.

[he Vested Property Return Act
does not adequately address the
catastrophe. The UN Special Rap-
porteur on Religious Intolerance
raised several criticisms:

It appears, however, that this il
would present serious problems.
According to the non-governmental
sources, the hill provides that prop-
ernies legallv vested under the own-
ership ol the Government and those

declared to be enemv or vested

property alter 16 February 1969 will
not be considered as vested prop-
erty after the said period. Most
Hindu property, however, was
declared vested property after that
date. The bill also states that the
proprietorship status of the vested
property will not be challenged if the
property was (ransferred to the
Government, a government mstltu-

deemed as

AW AND OUR RIGHTS

“All citizens are equal before law and are entitled to equal protection of law"- Article 27 of the Constitution of the People's Republic of Bangladesh

tion, or to a private individual, has |

been sold or has been handed over
permanently by the Government at
the directives of a court. It will not
even be possible to challenge such
casesincourt.

According to the non-
governmental organizations con-
sulted, these provisions are contrary
1o the spirit and objectives of the bill
The bill also provides that il the
original owners do not submit their
ownership documents to a court
within 180 days [ollowing promul-
gation ol the law, the Government
will acquire their property. The
Hindu community considers this
time penod too short.

Lastly, the bill provides that in the
event ol the decease ol the original

owner, nghts of inheritance shall
apply in accordance with Hindu
religious personal laws. Hindu

women would therelore be auto-
matically from inheri-
fance, Hindu religious per-

excluded
since

sonal laws do not accord any rights |

of inheritance to
(A/55/280/Add.2, at para.
2000 ).

I he Vested Properties Return Act,
2001 1s not only tokenmism. It may
well be the beginning ol legalising
the omissions and commissions
committed under a patently dis-
criminatory law

women
33 (9 Aug.

% 5 3 Jon| indkabve of SAHRDC and
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property when those were declared to be enemy property after 16th February
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LAW DESK SPECIAL

HAT do Alys Faiz, Tahira Mazhar Ali Khan and Farrukh Nigar Aziz

have in commuon? They are all women activists who have spent a

lifetime in the struggle. They had gathered at the ASR Institute of
Women's Studies in  Lahore in the last week of March 1o inavgurate the
Second Trans-disciplinary Women's Studies conference. 160 participants
fromall over Pakistan, and 22 participants from South Asia, France and the
US attended this conference. Five broad themes were chosen for this partic-
ular conference. First there was women's studies,
I'he second was "woman constructed, woman reconstructed”,. The third
was "women andart, rethinking the boundaries”, Next came “a voice of her
own, cultural representation and literature/poetry. Finally, there was
“women and peace, women and conflict; the relationship of women's stud-
les and the women's movement”™.  Speaking on the occasion Nighat Said
Khan, dean of the ASR Institute spoke about the organisation which was
bornin 1983, ASR, she said, isa multidisciplinary, multidimensional devel-
opment enterprise Lo assist, support and initiate organisations, groups and

“the personal is political”®.

individuals working on or _interested in Iht transformation of society. ASRis

an Urdu word, the I‘I‘Iidﬂ!ni.,nihhuh i1s ‘impact’. ASR has been involved in
research, training, conducting academic courses, community work, start-
ing the hirst leminist press in Pakistan, in documentary film production,
assisting theatre and art groups, holding National Women's Studies
Conlerencesin Pakistanand isconsistently involved in activism at all levels.
Khan further said the Institute of Women's Studies Lahore (IWSL) is an
initiative of the ASR Resource Centre.

Ihe TWSIE has designed courses that facilitate rigorous academic study,

_ ‘ nx\‘ff '
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“we, the participants of tLe ASR/IWSL conference on
women's studies honour our sisters in Bangladesh for
their courage and resistance to tyranny in those
traumatic times (1971) and we condemn the use of rape
and violence against women as a deliberate strategy of
war. The women's in Pakistan  has
acknowledged and apologised for the rapes in
Bangladesh and has  repeatedly called upon the
government to doso..”

movement

and which concentrate on the

women's realities, experiences and moyements

that encourage activism,

specilicity of
[he Institute also intro-
ol research, 1o analvical skills, and
wriling. All courses are conducted in a

course contents, standards and les

duces the student 1o many dimensions
academic
with th clol inter-
action comparable 1o similar courses anywhere inthe world. The purpose is
(0 make quality education, traming and re
bers within Pakistan, in Asia and the South generally

he objectives ol the conlerence werti
South Asia level in detail, especially with relerence towomen (b) 1o identify
potential faculty members in Pakistan (¢) to develop and strengthen the
Imks of ASR and o6ther NGOs at the South Asia level. The
behind this conferen: bring togeth
the emancipation and empowerment of w \sia. The partici
pants urged women activists (o work collectively for each other against all
forms of patnarchy. The important evenlts that took place duning the con-
ference were the launching of an Indian magazine 'Gallerie'with a special
Issue on Pakistan by Bina Sarkar,

['his issue, the seventh, is much needed especially with reference to the

Pakistan-India friendshipissue. Itis areaching out to people acrossthe two
borders, 1o know a little a more about each other, beyond cliché
-fidden assumptions. Then there was an exhibition of works by Vaneesa
Beganovich from Bosnia. There was a dance presentation by Sheema
Kirmani in which she tried to bring to light the plight of women as daugh-
ters, sisters, mothers and wives and their oppression in the name of religion,
culture and tradition. There was a prose and poetry reading session in
which eminentwomen poets and writers read from their works.
['he conference was unique in the sense that it was not the mere reading of
papers or reiterations ofslogans that were its hallmarks. Therewas a palpa-
ble enthusiasm about the event and a commonality of purpose among the
participants was so clear as to be a great re-inforcement. The events ol the
conference were conducted in an orderly fashion-there was much sister-
hood in evidence. The important recommendations and findings of the
conference were the two resolutions passed unanimously by the partici-
pants. The gist ofthe resolution passed on the second day of the conference
'we, the participants of the ASR/IWSL conference on women's studies
honour our sisters in Bangladesh for their courage and resistance to tyranny
in those traumatic nmes (1971) and we condemn the use of rape and vio-
lence against women as a deliberate strategy ol war 'he women s move-
ment in Pakistan has Jl.1'-x‘.‘ri'n|tt1§."t‘d and -_1.["-'|||'-;,.‘,i*~t'-.1 for the rapes in
Bangladesh and has repeatedly called upon the government to do so.
Although an apology and reparations do not, in any way, compensate for
the violence against a people, * demand that these gestures
bemadeinthe interests of oul uItﬁ"‘lt't*}‘l‘lﬂllll"llT}'

Excerpts from the resolution passed on the linal day of the conlerence:
"We, representing women's  organisations from Alghanistan, Bangladesh,
Nepal, India, Sri lanka and Pakistan, express solidanty wath our sisters in
Alghanistan, and salute their against the unprece-
dented and brutal violations of human rights, which have caused the devas-
tation of the entire country and genocide ol 1ts people. We condemn the
savage policies of the Taliban regime and, belore them, the Rabbani govern-
ment, in which, women in particular have been targeted and subjected to
the most inhuman treatment in the name of religion. We call upon Muslim
states 1o conduct an impartial and credible inquiry to investigate the pres-
ent condition of the people of Afghanistan and recommend the return to a
just, democratc and secularsociety .

In her summingup and future strategies for women activists Nighat Said
Khan said that people from South Asia are linked 1o each other and in many
ways construct the other. The political, cconomic and socialissues of South
Asian countries are the same and their ideologies are also more or less the
same. She stressed that the people of South Asia need 1o work in harmony
and resolve the major issues they are onfronted with ”‘IIUI.II_:II di‘d]ﬂ}lllt' In
an amicable manner. By condemning the mulitary action in - Bangladesh,
Khan said that we should ponder the reasons behind the 1971 disaster and
make sure that such things are not be repeated in the future

[his is the closest the activists in Pakistan have ever come ta apologising
to Bangladesh 1or erimes committed there in 1971, The ASR conlerence

CNCOuUrages crealive and
lamiliar context. but

search accessible 1o large num

a) todiscuss the core 1ssues at the
|

Main purpose

¢ was 1o T progressive movemenis oy

men i South

wads.

nonetheless, wi

courage and resistance

concluded on these brave and uncompromising words from brave and
lll'.lLlll'l'Il"}ﬂ'rl'Hl‘-lT!;.: womeen
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READERS' QUERIES

In response to your requests 'Law Desk’
plans to introduce a new section 'Readers’
Queries' in 'Law and Our Rights Page'. This

section will provide you with advice from
eminent legal practitioners on different
legal and human rights issues. If you have
legal queries or experienced human rights
wolatlons and need an initial legal advice, do
send your queries to:

Law Desk
The Baily Star
19 Karwan Bazar.
Dhaka -1215.
ax: 8125155.
I-mail:lawdesk20@hotmail.com
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