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Let Sanity Prevail: Rollback Now!

From the .Lr.‘///cnm/é#m Desk

ATELY I have been puzzled by many a sane scholar and social critic, who have otherwise been active

in promoting cooperation amongst South Aslan states, particularly between India and Pakistan,
esigning to a belief that "nuclear South Asia” would be no less stable than before! As far as they are
concerned, only a Command and Control structure in the like of Western nuclear powers would suffice to
make the region stable. In putting their position of following the West on nuclear development, they seem
to remain oblivious of two factors specific to the region:
One. India and Pakistan are the only two nuclearized countries in the world having the distinction of
fishting three direct wars in the last fifty-three years of their existence as independent states. Moreover,
in a state of animosity, trying to contain each other's threat by opting for
higher military expenditure and more sophisticated arsenal.
Two. the dreadful consequence of a nuclear accident in the like of Chernobyl or a nuclear war between
India and Pakistan in the otherwise over populated South Asla. One recent study on the subject showed
that a nuclear detonation of 15 kiloton (the kind of bomb dropped on Hiroshima in 1945) over Bombay
would kill between 160,000 to 866,000 and a detonation of 150 kiloton (typical of more modern hydrogen
bombs) would kill between 736,000 to 8,660,000, Similar would be the consequence if nuclear bombs were
dropped over any other large, densely populated South Asian city, such as Lahore, Dhaka, Karachi or

The above two factors are more than good enough reasons for the governments of the two states - India
and Pakistan — to rollback and denuclearize their respective countries. If South Africa, Brazil and
Argentina can rollback on their nuclear programs there is no earthly reason why India and Pakistan
cannot. I can say with some certainty that a step back in the field of nuclear development would prove two

steps forward for the lives and livings of the people of this region.
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DIPLOMATIC JUDO

The NPT and the Abolition
of Nuclear Weapons

control has become a case

of one step forward, (wo
steps back. Despite the end of
the Cold War and collapse of the
Soviet Union, the conclusion of
a Comprehensive Test Ban
Treaty, after more than forty
years of effort, and despite the

PROGRESS on nuclear arms

judgement by the International

Court of Justice, the Canberra
Commission report, and the
public calls by numerous re-
tired military and political
leaders to abolish nuclear
weapons, the goal of a nuclear
weapon free world seems more
distant now than it did a decade
ago when, at the Reykjavik
Summit in 1986, Presidents
Gorbachev and Reagan dis-
cussed the elimination of nu-

clear weapons. At the moment,

the five nuclear weapon powers,

especially the US and Russia,
are unwilling to even consider

disarmament. The US in par-
ticular seems to be investing in
a modernized, lean-and-mean,
nuclear armed future.

In this paper we explore a
route by which the States pos-
sessing nuclear weapons can be
brought lawfully to the negoti-
ating table by those that don't.

Nuclear Disarmament
Efforts at the UN
General Assembly

The very first resolution
passed by the United Nations
General Assembly (UNGA) in
1946 called for nuclear disar-
mament. It is a testament to the
failure of tl.~ hopes represented
by the UN that there have been
hundreds of resolutions callin
for the <. 1e goal since then,
to no a..il. By and large, the
nuclear-weapon States (NWS)
have treated UNGA resolutions
as little more than pious senti-
ment on the part of the larger
international community.

The extent to which the
NWS, especially the US, are
prepared to go to frustrate the
wishes of the international
community is evident in the
way the United States, almost
in complete isolation, opposed
a special session of all UN
member States, which the vast
majority of countries, includ-
ing the European Union,
wanted to be convened in 1999
to discuss a disarmament and
security agenda for the 21st cen-

tury. Such sessions have been
convened in 1978, 1982 and
1988,

Faced with such intransi-
ence on the part of the power-
ul it is not surprising that, as
with ordinary citizens in soci-
ety who are denied justice, the
non-nuclear States have turned
to law. They have increasingly
started to look at the issue of
nuclear weapons in the context
of international law, and to be
more precise about exactly what
the community of nations
means by nuclear disarma-
ment. In 1994, following the
lead of the World Health Orga-
nization, the UNGA posed the

question, “Is the threat or use of

nuclear weapons In any cir-
cumstances permitted under in-
ternational law?", to the Inter-
national Court of Justice (or
World Court). Responding to
this, the Court held that "the
threat or use of nuclear
weapons would generally be
contrary to the rules of interna-
tional law aJ)pllcable in armed
conflict, and in particular the
principles and rules of humani-
tarian law.” Further, the Court
went on to state, unanimously,
that "there exists an obligation
to pursue in good faith and
bring to a conclusion negotia-
tions leading to nuclear disar-
.mament in all its aspects under
‘strict and effective Interna-
.tional control.”

* Based on this ruling, on 6
.November 1996, Malaysia in-
‘troduced an important resolu-
tion, ecalling for compliance
‘with the World Court opinifon.
.This was adopted on 10 Decem-
ber 1996 with the support of 115
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States; there were 22 votes
against and 32 abstentions.
Significantly, the nuclear-
weapon States, other than

China, were opposed. Law, it
seems, was not meant for them.
In a separate vote, a paragraph
underlining the World Court's
statement on the obligation to
negotiate nuclear disarmament
was supported by 139 States. In
1997 and 1998, follow-up reso-
lutions to this were again in-
troduced by Malaysia and were
adopted with 116 and 123 votes
in favour respectively.
Although the starting point
for these resolutions is the
unanimous opinion of the
World Court judges that there
exists an obligation for, States
to "pursue in good faith and
bring to a conclusion negotia-
tions leading to nuclear disar-
mament,” their major thrust is
a call for negotiations leading
to "an early conclusion of a nu-
clear weapon convention pro-
hibiting the development, pro-
duction, testing, deployment,
stockpiling, transfer, threat or
use of nuclear weapons and
providing for their elimina-
tion." What is significant is that
these resolutions put the de-
mand for a Nuclear Weapons
Convention (NWC) - a treaty

tions, as with the CTBT, because
of the relatively small size of
India's fissile material stocks
compared to those held by the
NWS. The main dispute in the
Fissban talks will be over the
question of existing stockpiles
of fissile material possessed by
the nuclear-weapon States.
These disputes have prevented
actual negotiations on a Fiss-
ban from starting despite a ne-
gotiating mandate.

A Non-STARTer?

In response to calls for a
multilateral treaty on nuclear
disarmament, the NWS, espe-
cially the US and Russia, have
stressed bilateral negotiations

-almed at limiting and réducing
'Strategic ' armaments

the
START treaties.

It is important to be clear
what has and has not been
achieved by the START process.
The numbers usually quoted as
the levels of warheads left after
implementation of these
START agreements are mis-
leading; these numbers only re-
fer to active operational
weapons. In all, the US stock-
pile with the Department of De-
fense contains three categories
of warheads: active operational
warheads, along with spares
kept at the bases where nuclear

Changing the dynamic, that has emerged
only too clearly since the end of the cold war,
will require changing the rules of the game
of disarmament. The overwhelming majority
of the international community can, if it
chooses, exercise its right to dub those who
insist on maintaining nuclear weapons at
all costs, as being outside the pale.

banning nuclear weapons simi-
lar to those already bannin
chemical and Dbiologica
weapons - into the interna-
tional arena for the first time.

The chief obstacle to disar-
mament through the UN system
is the fact that while the UNGA
has clear proposals for what to
negotiate, and where, the UNGA
is unable to organise collective
action to pursue the goals of the
international community if it
faces resistance from the major
POWers.

Impasse at the CD

It is widely believed that the
most appropriate forum to
handle issurs of disarmament
is the Confuience on Disarma-
ment (CD). The CD has achieved
some success with the Chemical
Weapons Convention (CWC) and
the Biological Weapons Conven-
tion (BWC). It has even made
progress with measures to pre-
vent horizontal proliferation,
such as the partial test ban
treaty and the Comprehensive
Test Ban Treaty (CTBT). How-
ever, on the question of control-
ling the arsenals of the NWS,
the CD has falled to find any
way of making progress.

There has been some hope
for talks on the Fissban (or Fis-
sile Material Cutoff), largely be-
cause the NWS place a hlﬁh pri-
ority on lryinF to limit the size
of the possible arsenals of the
(as yet) non-deployed nuclear-
weapon States (India, Pakistan,
and Israel). Fully aware of the
effects of such a cutoff on its
nuclear ambitions, India, for a
while, blocked progress on the
fissban claiming
should be firmly linked to a
time-bound program for nu-
clear disarmament. However,
as part of its efforts to ease in-
ternational pressure in the af-

termath of 'ts May 1998 nuclear

tests, Inu.. elaxed {ts objec-
tions and has started partici-
pating In the negotiations at
Geneva. However, as negotia-
tlons develop, hardliners in
India may force renewed objec-

that the treaty

weapons are deployed; augmen-
tation or "hedge" warheads not
necessarily associated with ac-
tive nuclear delivery systems;
and reliability replacements
Kept in storage. Beyond these
categories, the Energy Depart-
ment has custody of retired
warheads and the "strategic re-
serve." Russia also keeps sev-
eral thousand warheads in re-
serve.

If all these categories are in-
cluded, it has been estimated
that the US and Russia still
have over 30,000 weapons. In
all, the five nuclear-weapon
States hold, between them, over
36,000 weapons.

The START process is,
moreover, not designed to lead
to nuclear disarmament. This
follows from the nature of the
reductions - the START process
only counts the numbers of de-
livery vehicles and not the fun-
damental core of the nuclear
weapons - the pits made of fis-
sile material.

To make matters worse, the
START process is now stalled.
The Russian Duma Is refusing
to ratify START II. Since the U
refuses to move forward unilat-
erally on START III, it seems
highly unlikely that START
will go much further in leading
to lower numbers of nuclear
weapons, let alone their com-
plete elimination, at any time
in the near future. The recent
US decisions to expand NATO
and to deploy anti-ballistic
missile systems as soon as it Is
feasible are only likely to
strengthen Russian resolve to
maintain {ts nuclear arsenal,

In the case of the US, there
are other Indicators that the US
intends to hold on to its nuclear
weapons for the Indefinite fu-
ture: the Stockplle Stewardship
and modernization programs,
the plans to resume tritium
production, and i{n particular,
the recent Presidential Gulide-
lines for retargeting nuclear
weapons which affirms that the
US will continue to rely on nu-

clear arms as a cornerstone of
its national security for the
"indefinite future”. Likewise,
partly in response to NATO ex-
pansion, Russia is reportedly
considering increasing its re-
liance on nuclear weapons.
Since the START process is
strictly bilateral, the non-nu-
clear-weapon States (NNWS)
have little control over either
the nature or pace of the reduc-
tions. As Miguel Marin-Bosch
is saild to have observed: the
non-nuclear-weapon States had
been forced to play in the arena
of the cold war and now must
learn to play in Yankee sta-

dium.
The NPT -
Disarmament in the

Indefinite Future?

The lack of levérage that the
NNWS have over the S is no
secret. But for over two decades
there was some kind of pressure
that the NWS had to be sensitive
to. It came from the NPT. The
Treaty came with a built-in
time bomb: after twenty-five
years the Treaty had to be re-
viewed and decision made as to
whether to extend it or not. It
was for this reason that the
START process was offered by
NWS, and the US in particular,
as evidence that they are meet-
ing their commitment under
Article VI of the NPT to work
towards nuclear disarmament.

When the time came, the op-
tions for extension at the 1995
NPT Review and Extension
Conference (NPTREC) were, to
put it simply, two-fold. Either
an extension, which allowed for
more Review and Extension
conferences in future, at each of
which it would have to be de-
cided whether the NPT would
survive or not, perhaps based
on progress made towards dis-
armament. Or an uncondi-
tional and indefinite extension,
with a review process that had

nothing hinging on the outcome
of such a review. Realizing what
would result from an indefinite
extension, at the 1995 extension
conference the NNWS seemed to
have preferred some kind of a
conditional rolling extension.
This was not to be. The nuclear-
weapons States, led by the US,
forced through an indefinite ex-
tension.

The present impasse and
bleak future for disarmament
have led to calls for a "peasants’
revolt" - a mass withdrawal by
NNWS from the NPT "unless the
NWS agree in some forum to
start genuine negotiations de-
signed to ultimately rid the
world of nuclear weapons.”
There is, however, no need, yet,
for civil disobedience in the
world of nuclear weapons; the
law is still firmly on the side of
the NNWS. As the World Court

inted out, it is the NWS who

ave to fulfill their Article VI
obligations. The NNWS can still
call the NWS to court to demand
their lawful rights to a nuclear
weapon free world,

A Way Out?

At the first PrepCom meet-
ing for the 2000 NPT Review
Conference, as part of the NGO
presentations to the delegates,
one of the authors (ZM) pointed
out that the signatories of the
NPT could use Article VIII of the
NPT to force negotiations to-
wards nuclear disarmament.
This article concerns the pro-
cess for amending the treaty. It
stipulates that any party to the
Treaty can submit an amend-
ment to the Treaty. Then, if one
third of the Parties to the
Treaty (about 60 States) Indi-
cate their support, the Deposi-
tory Governments for the treaty
must convene a conference to
consider the amendment.

Such an amendment can be
written expressly as a fulfill-
ment of the commitment to dis-
arm (Article VI) and to trans-
formm the NPT itself into a Nu-
clear Weapons Convention. The

Continued on page 9
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LAW AND CIVIL SOCIETY

Resources for Nuclear

S we work to build a cam-
paign to halt and reverse
1uclearization of South
Asla, | suggest we consider the
lessons of 50 years of activism
in the United States. During the
Cold War years, the focus was
on partial measures, the Partial
Test Ban Treaty, the Compre-
hensive Test Ban Treaty, the
agreements to cap and then to
reduce the US and So-
viet/Russian arsenals. The con-
ceptual framework was one of
ensuring “stability” and of pre-
venting the spread of nuclear
weapons: arms control and
non-proliferation were the
great catch phrases of those
years. A whole industry grew up
around this framework, not
only in the government, but in
think tanks, universities, non-
%nvernmental organizations.
he thinking of the peace
movement was deeply influ-
enced by this environment. °
Thus when the Berlin Wall
came down, US groups were not
prepared effectively to demand
and advocate nuclear disar-
mament, i.e. the abolition of
nuclear weapons. The old
thinking still held sway. To be
sure, some of the smaller
groups, of which I have been a
member, have called for aboli-
tion, and as | mentioned an em-
bryonic abolition movement
has been formed, but then sev-
eral of the key small groups
(like the Lawyers’ Committee
on Nuclear Policy and Western
States Legal Foundation) had
been advocating nuclear disar-
mament during the Cold War
years!
Law and resource
As a representative of the In-
ternational Association of
Lawyers Against Nuclear Arms,
and its US affiliate, the
Lawyers' Committee on Nuclear
Policy, it is natural for me to
emphasize the contribution
that law can make to nuclear
disarmament. Given
widespread violation, particu-
larly by the United States, of
the UN Charter, the disarma-
ment obligation of the Nuclear
Non-Proliferation Treaty, hu-
man rights instruments, it is
tempting to be cynical about
international law, to dismiss
its importance. I believe this is
a mistake. While we must keep
our eyes wide open to hypocrisy,
we must see law as a resource,
just as we see other products of
the human spirit as resources.
In 1983 there was a mass
demonstration at the Lawrence
Livermore National Laboratory
in California, one of the two
principal nuclear weapons de-
sign and development laborato-
ries in the United States (the
other one is at Los Alamos in
New Mexico). 2000 people were
arrested, and held in jail for
two weeks. In a local traffic
court, my organization at the
time, Western States Legal
Foundation, argued on behalf of
the protesters that they were
acting reasonably and lawfully
to prevent planning and prepa-
ration (Nuremberg Charter) for
the commission of war crimes
and crimes against humanity.
The protesters were nonetheless
convicted, and arguments from
international law have re-
mained marginal in US politi-
cal discourse.
More than a decade later,

however, the same arguments *

were being made by govern-
ments before the International
Court of Justice (World Court),
the judicial branch of the
United Nations, at the hearings
in the nuclear weapons advi-
sory opinion case in The Hague.

One of the points of arlgu-
ment was the Nuclear Non-Pro-
liferation Treaty. India rightly
has denounced the treaty as dis-
criminatory, as the codifica-
tion of a nuclear apartheid. And
yet, as the arguments showed,
the NPT does contain the seeds

I of universality,

On the first day of the hear-

policy calculations - remember

demonstrations were definitely

o
US testing was stopped in 1992,
| And the Nevada Test Site

by John Burroughs

ings, October 30, 1995, Gareth
Evans, Foreign Minister of Aus-
tralia, argued to the Court that
the norm of non-possession of
nuclear weapons under the NPT
“must now be regarded as reflec-
tive of customary international
law". He stated that “if human-
ity and the dictates of the public
conscience demand the prohibi-
tion of such weapons for some
states, it must demand the same

rohibition for all States. And
following the end of the Cold
War, there can no longer be, if
there ever was, any practical
imperative for treating nuclear-
weapon States and non-nu-
clear-weapon States differ-
ently.”

The Court essentially ac-
cepted that argument, unani-
mously concluding that: "There
exists an obligation to pursue in
good faith and bring to a con-
clusion negotiations leading to
nuclear disarmament in all its
aspects under strict and effec-
tive international control”.
Although not stated explicitly,
the Court’s reasoning made it
quite clear that this obligation
applies to all states, including
those outside the NPT. The
Court stated that “virtually the
whole of [the internationall
community” has been involved
in the adoption of unanimous
General Assembly resolutions
regarding nuclear disarma-
ment, and that fulfilling the Ar-
ticle VI nuclear disarmament
obligation is "an objective of vi-
tal importance to the whole of
the international comm inity

must be squarely recognized as
illegal, immoral, and irrespon-
sible. Despite its ambiguities,
the World Court opinion at bot-
tom strongly supports the dele-

gitimization of deterrence. And
this view is becoming more and
more widespread. As Arundhati

Roy Eerciplently observed, that
is why

deterrence has sounded so hol-
Ipw and anachronistic.

So what, the cynic may say ~
the nuclear weapon states have
ignored the World Court opin-
lon, as they have ignored Arti-
cle VI of the NPT. The cyn
make a good case here. Five

years after the fall of the Berlin

Wall, in 1994, the Pentagon

completed its Nuclear Posture
Review, which made unmistak-

ably clear that the US remains

committed to a lar e arsenal

and to doctrines of .nassive re-
taliation and first use. By 1995,

it was also well established that
the US intended, through the
Stockpile Stewardship program

of computer simulations, sub-
critical tests, laser fusion gen-
erated explosions, etc., to main-

tain nuclear superiority indefi-

nitely, with or without under-
ground testing. The 1996 ICJ
opinion has produced no
change in official discourse in
Washington, as dramatically il-
lustrated by the Senate non-de-

bate on the CTBT. The defeat of

the CTBT in the Senate reflected
in large part the doubts of Re-
publican senators that Stock-

A global regime which makes safety the
result of terror and can speak of survival
and annihilation as twin alternatives makes
peace and human future dependent upon
terror. This is not a basis for world order
which this Court can endorse.

today”.

While the Court declined to
confront deterrence head on, it
did hold that a threat of use of
illegal force is itself illegal. The
illegal threat of use of nuclear
weapons is inherent in the pos-
tures of deterrence (hair trigger
deployment, declared policies
of massive retaliation, first use,
defence of "vital interests”, etc.)
now continuously maintained
by the nuclear weapon states.
So there is a legal dimension to
the argument that Pakistan and
India must not emulate the
Permanent Five by deploying
their weapons pursuant to doc-
trines of deterrence, because to
do so is to increase the degree of
lllegﬂllt . Judge Weeramantry
of 5ri Lanka, recently retired
from the Court, explained his
rejection of deterrence in this
way:

A global regime which
makes safety the result of terror
and can speak of survival and
annihilation as twin alterna-
tives makes peace and human
future dependent upon terror.
This is not a basis for world or-
der which this Court can en-
dorse.

One thing abolitionist civil
soclety groups have become
more clear about in the last five
years, drawing on the World
Court opinfon, and stimulated
in part by the insights of Gen-
eral Lee Butler, former com-
mander of US strategic forces,
Is that nuclear disarmament

requires an unequivocal rejec-
tion of the theology of nucljcar

deterrence and of the claim that
international peace and secu-
rity and (flobal stability can
and should be based on nuclear
deterrence. Deterrence instead

pile Stewardship is adequate to
achieve the objective of nuclear
superiority, but the objective it-
self was not questioned by any
party to the debate, including
the Clinton Administration.
Other aspects of the Washington
political climate in this decade:
The US could not even have a
truthful, searching discussion
of its atomic bombings of cities
in Japan, and members of
Congress continue to assert tri-
umphantly that the nuclear
threat won the Cold War. |1 do
not believe that historical re-
search will bear out this asser-
tion, but even if it was true, it is
hardly a matter for jubilation.

Despite all this, the law as
stated by World Court is pene-
trating discussion of these is-
sues, slowly to be sure, not only
in the United Nations General
Assembly or among small abo-
litionist groups, but also in
mainstream “arms control”
NGOs in Washington and in
Cun%fcssiunal caucuses. Stated
another way, in the US, law is
beginning to move from traffic
courts to the halls of Washing-
ton.

Strength and power of

civil society

Another resource, some-
times not fully appreciated, is
found in the civil society. Lel
me give some examples.

In the United States, demon-
strations at the Nevada Test
Site Involved thousands of
people at a time, with as many
as 2000 people arrested at a
time. These demonstrations
were little noticed by the media
and apparently by the US gov-
ernment, but they probably did
make some difference in US

India’s adoption of the
soulless, deadening rhetoric of

ic can

wide. Its
same, including:

on nuclear power providing
infrastructure and materials
for weapons programs, includ-
ing through
of an International Sustainable
Energy Agency.

noticed in Kazakhstan, where a
powerful anti-nuclear move-
ment succeeded in shutting
down the principal Soviet test
site in Semipalatinsk. That
campaign was named the
Nevada-Semipalatinsk Move-
ment, in recognition of the link
with demonstrations in the
United States!

In 1991, the Partial Test Ban
Treaty Amendment Conference
took place at the United Na-
tions in New York., While this
treaty banning tests everywhere
except underground was not
amended at the conference, the
conference did isolate the
United States. Soon thereafter,

the US Congress enacted a
moratorium on testing, and ne-
gotiations on a Comprehensive
Test Ban Treaty began in
Geneva at the Conference on
Disarmament. The Partial Test
Ban Treaty Amendment Con-
ference was initiated by Par-
liamentarians for Global Ac-
tion, a non-governmental orga-
nization, though its members
are parliamentarians, in a sev-
eral year campaign in the late
1980s. Despite the refusal of the
US Senate to approve the CTBT
in 1999, I believe that full-scale
underground nuclear testmg is
on its way out, that a global
non-testing norm {s emerging.
We must ensure that this norm
becomes firmly entrenched,
and also challenge forms of
laboratory testing and devel-
opment that nuclear weapon es-
tablishments are using to re-
place underground testing.

In the World Court Project,
supported by over 700 groups
worldwide, civil society suc-
ceeded in inspiring and sup-
porting Non-Alignment Move-
ment countries which obtained
the advisory opinion on nu-
clear weapons from the Interna-
tional Court of Justice.

In the Middle Powers Initia-
tive, international disarma-
ment NGOs have launched a
campaign to support and em-
bolden non-nuclear weapons
countries, like the New Agenda
Coalition, in their efforts to in-
ject some life into the nuclear
disarmament process.

Scientists, lawyers, and
former diplomats, coordinated
by the Lawyers’ Committee on
Nuclear Policy, drafted a Model
Nuclear Weapons Convention,
which subsequently was circu-
lated in the United Nations by
Costa Rica. The model conven-
tion sets out the institutional
framework for the prohibition
and elimination of nuclear
forces.

In 1995, the Abolition 2000
Global Network was formed at
the Nuclear Non-Proliferation
Treaty Extension and Review
Conference, immediately at-
tracting the adherence of 200

oups around the world. The
etwork today comprises al-

most 1500 1400 groups world-
rogram remains the

* commence multilateral ne-

gotiations leading towards the
early conclusion of a nuclear

weapo

ns convention:
* de-alert, de-mate, and dis-

able nuclear forces globally:

* cease the design and devel-

opment of nuclear weapons:

* commit to non-use of nu-

clear weapons and reject deter-
rence;

* move away from relianlc;c
the

the establishment

In January 1997, Abolition

2000 held its annual meeting on
the island of Moorea, in Poly-
nesia (Tahiti), a year after the
end of French testing there. The

Continued on page 9
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