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Tearing

marriage when she was 26

years old. After eight
years of married life as she di-
vorced her drug addict husband,
she fell under the wrath of both
her parental and in-laws end.
Instead of being empathetic to
her, everyone was more keen (o
criticise about her fidelity to-
wards her husband.

Rebecca is one in thousand
who despite being criticised are
initiating Talaq to get out of the
shackle of suffocating nuptial
tie. Thus, the trend of the Ta-
lag-e-Tawfeez is on the Increas-
ing lately.

In the '80's, a survey of a
quarterly national vernacular
magazine revealed a startling
statistics. It indicated that al-
most 86 per cent married
women would have preferred to
dissolve their marriage, if they
had a source of income to sup-
port hersell.

At that time this raised eye-
brow of many and thus the au-
thenticity of that survey was
challenged, the statistic was
opposed vehemently at differ-
ent level of our society.

But, within the span of a
decade, there was a radical
change in the social scenario.
Women have come into the fore-
front of country's political and
economic arena. They are now
educated, skilled and exposed to
the real world. So, to them,
marriage now offers a different
meaning, other than providing
them social security and eco-
nomic stability. They expect
mutual respect, understanding,
compatibility, and freedom.
Any lacking in these, on the
counterpart, often leads to ter-
mination of matrimonial con-
tract.

The report of Dhaka City
Corporation's Shalishi
Parishad exposed that since
last five years women were ini-
tiating Talag more than men.
The percentage of that is ap-
proximately 71 which, in a way,
supports the trend revealed in
that decade-old survey of the
said quarterly journal.

Unlike Hindu and Buddhist
family Law, Muslim Law per-
mits divorce. Talaq is the
broad Arabic term used in mat-
ters of dissolving marriage un-,
der Muslim Law. ' ; s

he word Talaq, means re-'
pudiation; which comes from a
term Tallaga meaning "to re-
lease an animal from a tether”:
whence to repudiate the wife or
free her from the bondage of
marriage.(A.A.A.Fayzee)

The underlying principle of
Talag, in its original meaning,
ruled for quite a long period and
in that, man enjoyed unlimited

wer to give Talaq. As Baillie
(208 and 209) states, "Any Mus-
lim of sound mind who has at-
tained puberty, may divorce his
wife whenever he desires with-

REBECC& had an arranged

HE functioning of democ-
racy largely depends on
the independence of
Judiciary in any State. A
Judiciary is independent when
it is free from all external
pressures and totally separated
from the Executive organs of
the state. The Constitution of
Bangladesh was enacted with
unbelievable speed and without
any national consensus. The
framers ignored the aspirations
of different power blocs operat-
ing in the newly independent
country. That the Judiclary
shall oversee the conduct of the
Executive in dtscha;lglng its re-
sponsibilities, was also ignored.
Whatever democracy and in-
dependence of judiciary con-
tained in the Constitution, at
the time of its enactment, was
lost 25 January 1975 when
the 4~ Amendment of the Con-
stitution was passed in the first
Awami League dominated Par-
lilament. This was done within
the course of a few minutes,
without any deliberation or de-
bate on the subject. The Amen-
dment drastically changed the
Constitution by Introducing a
systemm of constitutional
autocracy in the name of
BAKSAL. The representative
character of the local govern-
ment was abolished and inde-
pendence of the Judiclary was
cut down by the amendment of
Articles 115 and 116. Mr. Jus-
tice Shahabuddin Ahmed (as
his Lordship then was) in An-
war Hussain vs. Bangladesh
(1989 BLD (Spl) 1 at Eagc 139),
which Is popularly known as
the judgment of the ‘Eighth
Amendment Case’, clearly gave
a description of the drastic
surgery carrled out on the Con-
stitution of Bangladesh. In his
judgment, his Lordship sald:

... The Constitution Fourth
Amendment Act, dated 25 Jan-
uary 1975, changed the consti-
tution beyond recognition In
many respects and In place of a
democratic parllamentary
form of Government on the ba-
sis of multiple party system a
presidential form of Govern-
ment authoritarian in charac-
ter on the basis of a single party
was brought about overnight
hereby. Fundamental rights to
form free assoclation was de-
nied, all political parties except
the government party were
banned and members of Par-
llament who did not join this
party lost thelr seats thou
they were elected by the people.
Freedom of the press was dras-
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"All citizens are ¢qual before law

and are entitled to equal protection of law'-Article 27 of the

Constitution of the People's Republic of Bangladesh
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Women initiating Talaq

by Amina Rahman Chowdhury

out assigning any cause”. The
woman did not have much say
but to submit themselves into
the feudalistic approach of
their partner.

Muslim law has undergone
much evolution through the

s and a number of learned
uslim furists interpreted the
Shariah. Outcome of their re-
search introduced, - since mar-
riage is a civil contract under
Muslim Law, then both the par-
tles must be empowered to repu-
diate it.

The Muslim Family Ordi-
nance, 1961 has given a statu-
tory recognition to Talag-e-
Tawfeez. Earlier women werc
given a limited power to initiate
a divorce to her husband, under
certain conditions provided by
the Dissolution of Muslim
Marriage Act 1939. The Act laid
down a number of grounds of
divorce such as, when the
whereabouts of the husband is
unknown for a period of four
ears or more, or failure of hus-

and to provide maintenance
for a period of 2 years or more
s

But the Muslim Family Or-
dinance, 1961 provided the wife
to exercise her power to divorce
freely and to extend the horizon
of her liberty in the society. As
per the provision of section 8 of
the said Ordinance, where the
right to divorce has been duly
delegated to the wife and she
wishes to exercise that right ...
notice, penalty for default. arbi-
tration, conciliation and effec-
tiveness of Talaq shall so far as
applicable, will apply.

Apart from that, women can
initiate to dissolve her mar-
riage by Khulaa Talaq which is
a kind of agreement between
husband and wife that they will
dissolve the marriage with
some conditional payments..

The Law Officer and the
President of Shalishi Parishad
of Dhaka City Corporation, Mr.
M S Karim Khan said — the case
of Khulaa Talaq is very rare,
out of 100 Talaq cases, only
about 2 of them are Khulaa Ta-
lags. The women pervasively
use the power of Talag-e-
T{;:flj'eez. And one cannot specif-
ically identify the reasons of its
increase in last 5 years. One of
the prime reasons could be the
en empowerment, They are
now more confident to face tlie
world. They are initiating Ta-
lag for very many reasons,
from complex extra marital af-
fairs of husband even to a
flimsy reluctance to adjust with
the party. He revealed another
startling fact, pointing that,
women of lower class are also
using their delegated power to
divorce. May be less than the
educated middle class, or the
upper class, but they are also
aware of their rights. Since they
have joined the workforce and
capable of maintaining them-

selves, they [i)refer to live a
peaceful and Independent life
while supporting their parents.
For quite sometimes our male
dominated society misinter-

reted the legal provisions and

ept women in the dark, regard-
ing their entitlement to dower
in case of Talag-e-Taw/feez.
Which in different cases re-
strained the women to seek Ta-
laq.

qwmle talking to Barrister
Tania Amir she projected light
on a very fundamental ground.

According to her, the prime
reason women initiating Talag
can be the women empower-
ment. As they are no more con-
fined within the four walls, but
more openly facing the outside
challenges and achieving eco-
nomic independence. They can
now make a decision to live in-
dependently.
The second reason is, in a

way, concomitant with the first

with her consent to Elve a con-
sideration, where she surren-
ders her dower money (o get out
of the wed-lock only then the
husband is released from pay-
ing the dower. Except this, un-
der the statutory law a wife Is
always entitled to dower money
after Talag whether it is initi-
ated by her or not,

While discussing the reason
of such excessive use of power to
Talaq and its after effect Dr.
Saira Rahman Khan, member,
Executive Committee, Odhikar:
A Coalition for Human Rights
said.

"The institution of Talag-e-
Tawfeez has given women wider
opportunity to come out of a
marriage. A Muslim marriage
{s a contract between two par-
ties and like all contracts, it too
can come to an end when neces-
sary- amicably or otherwise.
However, I do not think any
woman in a happy, well ad-

one. Women in our country
have been subjected to domestic
violence for various reasons,
number of these are related to
dowry and infertility. In this
changing world, as they can
have a second consideration,
they are choosing an option to
break qualm of the vicious cir-
cle and live a peaceful life.
Apart from that a women
was not allowed to give Talaq if
the delegated power was not ex-
pressly mentioned in the Nika

. Nama or, Marriage Contract

Document. If no such power to

‘give Talaq is expressly dele-

gated in Nika Nama, even then
the wife can file a suit for disso-
lution of marriage under Fam-
ily Court Ordinance, 1985. Now,
it has become a practice to enti-
tle the women with power to Ta-
lag whether specifically men-
tioned or not.

Besides, there was another
misconception regarding the
payment of dower money. Ex-
cept for the Khulaa ( redemp-
tion) Talaq. which is a form of
Talag at the wife's instance and

justed atmosphere would sud-
denly ask for a divorce. Women
have more asthetic sense than
men and are strong enough to
create their own little worlds
and survive all sorts of stormy
weather. The recent Dhaka City
Corporation statement and
statistics which show that a
majority of divorces in the last
few years have been filed by or
on behalf of women in Dhaka
city is probably due to the fact

~that by having 'jobs and beéing
- one of thé earn

sarning partners in a
family, women have learned to
become economically indepen-
dent and need not lean on the
husband for monetary support.

This has enabled them to leave
turbulent marriages knowing
that they will be able to survive
financially. The social aspect,
however, is a different picture.
Divorcees are still a topic of so-
cial gossip and a woman who
initiates her own divorce is still
regarded as 'fast’, 'loose of char-
acter', etc. Furthermore, reli-
gious obscurantists have also

Away the Uneasy Bond

played their part in denouncing
divorce and are one of the rea-
sons why soclety still thinks
this subject taboo. These obscu-
rantists forget that Divorce is
allowed by Islam. Even thou%h
Talaqg-e-Tawfeez is not directly
derived from Quranic teach-
ings, it is a product of fair and
conscious Ijmaa and Qulas —
sources of law which are al-
lowed by Islam to flow with the
modern times. As for the effect
of divorce on children, I do not
believe all children from bro-
ken families end up being un-
balanced, confused, social mis-
fits. Would it not be better for
them to see their parents sepa-
rate and happy rather than to-
gether and violent?”

Dr. Shamim Karim's opin-
ion was somehow different. She
is the Professor of Psychology

ment, Dhaka University.
According to her, an educated
cagable woman should not
submit herself to tortures and
noose of a troubled marriage.
But, that also does not mean
that a woman would initiate a
divorce without developing ad-
justment and compatibility
power,

She sald no matter how
much progressive a woman may
be she has a separate and a dis-
tinct role to play to keep her
family together. Repudiation is
very easy but to maintain a re-
lationship needs a lot of effort.
She opined that the power of
tolerance has decreased and
that could be one of the reasons
why women are initiating di-
vorce.

She termed the trend as
alarming and expressed her
fear that it might cause a nega-
tive impact on the mental de-
velopment of the children in-
volved. A disturbed relation-
ship between father and mother

can no doubt cause negative im-
pact on a child. But a distorted

and separated family may cause
even more complications in a
child's mental structure and
personality. Specially, when
the trertd of single parent is not
well established and well-ac-
cepted in our country.

There may be some unfolded
matters, for which women are
initiating Talaq. Till now one
of the main réasons of Tala
remains the torture — mental as
well as physical. Men still dis-
criminate women and unwill-
ing to give their due respect.
They still treat women as the
weaker sex and pose as a feudal
lord. The more women are en-
lightened and accomplished,
they are contriving to achieve
their rights and establish their
appropriate place in the society.
If their counterparts do not
treat them accordin%}y. trend of
women initiating Talaq may
become more frequent, alarm-
ing and can lead to a social dis-
order.

Children'sMagna Carta Facing
Daunting Challenges

A.H. Monjurul Kabir writes from UK

RALDING the arrival of a
new era In the develop-
ent of children's rights,
in 1989 the United Nations
General Assembly, without a
dissenting vote, adopted the
Convention on the Rigﬁts of the
Child (CRC). The adoption of
the Convention, signalled the
international community's ap-
proval of a statement of chil-
dren's rights, which In many
respects, is considerably ahead
of municipal standards preva-
lent around the globe., Thomas
Hammerberg former Chair of
the UN Committee on the
Rights of the Child, maintained,
“The line between vislons and
clichés is usually thin, but the
principles in the Convention do
make sense... Together they
make a new attitude towards
children... a global movement is
being built." This groundbreak-
ing culmination of a long inter-
national campalgn was even
signified as a 'Magna Carta for
children'. The Convention en-
tered into force In September
1990, just over six months after
its signing ceremony and at-
tains almost universal ratifica-
tion within 8 years.
Bangladesh was one of the first
countries to ratify it. Such
lobal endorsement is unprece-
ented for a human rights
treaty and can be viewed as a
major step forward in the
recognition of the children’s
rights.

All the states except United
States of America and Somalia
now agree to guarantee the
rights enunciated in the Con-
vention by undertaking all ap-
propriate legislative, adminis-
trative and other measures re-
quired for their implementation.
World support for the Conven-
tion will not be meaningful un-
less the Convention's standards
are complied with. Like other
UN human rights treaties, the
convention contains an identi-
cal implementation system. Ar-
ticle 43 establishes the 'Com-
mittee on the Rights of the
Child' of independent experts
much like those created by
other UN conventions. Accord-
ing to Article 44, States Parties
must submit to the Committee

riodic reports on the status of

the children's rights in the re-

| spective countries and their en-

deavours of complying with the
Convention standards.

The Challenges

This implementation ap-
proach of the Convention to its
guaranteed rights faces the
same problems as the other
human rights conventions.
Moreover the comprehensive-
ness of the Convention (as it
aims to cover civil, political,
economic social and cultural
rights in a holistic approach)
and its alinost universal ratifi-
cation make this a formidable
task. The magnitude of the

——

On Independence and

tically curtailed: independence
of the judiciary was curbed by
making the judges liable to re-
moval at the wish of the Chief
Executive; appointment, con-
trol and discipline of the subor-
dinate judiciary along with
Supreme Court's Power of su-
perintendent and control of
subordinate courts were taken
away from the Supreme Court
and vested in the government.
The change was so drastic and
sudden, friends were bewil-
dered, enemles of the Liberation
had their revenge and the crit-
ics said with glee that it is all
the same whether damage to
democracy i{s caused by demo-
cratically elected persons or by
undemocratic means like mili-

tary coup.”

The Judiciary in
Transition

The subsequent martial law
overnments became the bene-
claries of an enfeebled Judi-
ciary, the handiwork of the
previous regime. Judges of the
martial law era exercised thelir
authority in such a way that cit-
izens felt that they were less
rful in respect of defending
the Constitution and protecting
peoples’ rights than some offi-
cers sitting in the martial law
courts. The judgment (n Halima
Khatoon's Case Is one of the bla-
tant examples of such sub-
servient attitude displayed by
such responsible people, In the
udgment of this case, it has
een clearly stated that
‘'martial law is the supra law
and the constitution should not
contest with that'. This judg-
ment was followed by many
other judgments of this kind
collectively representing a dark

era of the history of judiclary.

Few attempts were made to
reassert the Judiciary's inde-
pendence. The most notable and
successful example of this, re-
mains in the judgment of the
Eighth Amendment case
(Anwar Hossain Chowdhury vs.
Government, Jalaluddin vs.
Government,
vs, Bangladesh). By this judg-
ment, the amendment of Article
100 of the Constitution — which
created six anent Benches
of High Court Division — along
with consequential amendment
of Article 107, was held to be
ultra vires and invalid. This
judgment laid down the theory
of basic structures of the Con-
stitution,

Ibrahim Sheikh

The Case for an

Independent Judiciary

The Joint declaration of the
5-Party, 7-Party and 8-Party al-
liances on 19 November 1990,

ave outlines for the steppin

own of the military regime o
General Ershad. Justice Sha-
habuddin Ahmed, the Chief
Justice of Bangladesh, became
the President of Bangladesh on
6 December 1990 on the basis of

national consensus and the
guidelines given by the afore-
sald three alliances. He formed

a caretaker government to hold
general elections within a pe-
riod of 3 months. General elec-
tions were held on 27 February
1991 with great possibilities
and expectations for strength-
ening democracy and demo-
cratic institutions by making
the same as participatory as
possible for the people of all
walks of life and to give tae
people a real taste of political
democracy and a vehicle to
change their life for the better.
Within a short period people
realized that In the name of
democracy, the traditional sys-
tem of urban dominated new
rich people, with the help of
black money and goons, took
over the power to control the
poor and marginalized people
in the periphery further deny-
ing their access to the system.

Independence of judiciary
was further curtailed by the
amendment of Articles 115 and
116. which brought the subor-
dinate judiciary under the con-
trol of the Executive for the
purpose of appointments and
service regulations-without any
say from the Supreme Court.

Separation of
Judiciary — What

it Means

The concept of ‘'separation of
judiciary’ is derived from the
theory of ‘separation of pow-
ers’. This means that the three
organs of the state, the Execu-
tive, the Legislature and the Ju-
diciary should exercise their
powers separately and effec-
tively, enforce checks and bal-
ances In all respects, where ju-
diclary should act Indepen-
dently as the custodian of the
Constitution, as the final place
for pmtecth and enforcing the
rights of Individuals In particu-
lar and common people n gen-
eral.

Actual separation of judi-
clary practically means that

by Adilur Rahman Khan

the judiciary should be inde-
pendent in all respects includ-
ing the exercise of its judicial
functions; appointment, pro-
motion, posting, and disciplin-
ing of the persons employed
therein. Furthermore, the
Supreme Court should have ef-
fective control over it all.

Article 22 of the Constitu-
tion of Bangladesh (one of the
Fundamental Principles of
State Policy) states:

"“The State shall ensure the
separation of the judiciary
from the executive organs of the
State". It could be that, due to
practical realities (the difficul-
ties which all newly indepen-
dent countries are first faced
with regarding governance), the
framers of the Constitution
kept the provision of separa-
tion of judiciary within the sec-
tion on Fundamental Princi-
ples of State Policies. However,
it appears that the framers
stopped short of providing pro-
visions for a totally separate
and independent judiciary.
Unfortunately, all the govern-
ments of the past as well as the
present in power had always ig-
nored even this principle re-
garding the separation of judi-
clary, !

Although the higher judi-
clary in Bangladesh Is enjoying
some independence from the
Executive, the situation of the
subordinate judiciary is totally
different. The judicial magis-
tracy is still under the direct
control of the Executive. There
is no doubt that the higher ju-
diclary Is Independent in re-
spect of exercising its judicial
functions, but the theory of sep-
aration of power is not followed
in respect of appointment of
judges in both the Divisions of
the Supreme Court.

Moreover, our bureaucracy
is very much opposed to any
kind of separation. A Bill was
Introduced before the Fifth
Parllament In this regard for
separation. This was sent to the
Parllamentary Committee for
scrutiny. The Committee failed
to submit any report after sev-
eral meetings and ultimately It
was not placed before the Par-
Hament for consideration - as a
vested Interest group did not
want (t to be placed. Bureau-
crats have always played a neg-
atlve role against such separa-
tion and the Interests of succes-
sive governments have coin-

cided with that of the bureau-
crats in this regard.

The "official" position of the
establishment and bureaucracy
is that, if the Judiciary is to-
tally separated from the Execu-
tive, then running of adminis-
tration would become difficult,
and the law and order situation
will deteriorate. They want
both the powers of the Executive
and the Judiciary to be exer-
cised by the same person who
will consider the political and
administrative factors in dis-

osing the matters before

im/her. He/she will be more
careful in resFect of granting or
rejecting bails. This view has
already been proved as baseless
and ill motivated. This is be-
cause the administrative mag-
istrates performing the judicial
work can never be neutral in
dispensation of justice and
therefore in most cases will de-
liver biased or dictated orders.
Whereas elsewhere in the South
Asian region, i.e., in India, Pak-
istan and in Sri Lanka the ju-
dicial magistracy has already
been separated from the execu-
tive organs of the government.
Bangladesh has yet to follow
the same. If the separation of
Judiclary can take place, then
magistrates would be able to
give more time to their admin-
Istrative functions with greater
energy and dedication.,

Recruitment of Judges

In respect of the recruitment
of judges, there should be a sep-
arate Judicial Service Com-
mission which Is different from
the Public Service Commission
and it will only be entrusted
with the job of recruiting judi-
clal officers. Apart from re-
crulting judges by creating a to-
tally separate cadre service,
there should also be judges who
are recruited from promising
lawyers, which only happens in
respect of the judges of the High
Court Division. This practice
needs to be extended down to the
District Judges level — and may
be by direct appointment up to
the level of Appellate -Division.

However, it is not only
lawyers and others who could
be recrulted into the judicial
services as judges. Academi-
clans who have shown thelr ex-
traordinary qualifications may
be recruited as judges as well, on
the basis of their merit and per-

_formance. This is practiced In

rights almed at and their dis-
tinct Implementation strategy
occasloned real challenges be-
fore the Committee on the
Rights of the Child. It has al-
ready been overburdened with
the backlog of states parties’
reports.

Another difficult problem of
implementation is reservations
to the Convention made by (ts
states parties. In fact the im-
pressive support for the in-
strument is regrettably miti-

ated by the reservations.
eservations limit the scope of
the instrument, which has had
the effect of diminishing the
protection of the individuals
intended to be covered by the
Convention.

This series, attempts to
analyse primarily the distinct
challenges of implementation
faced by Its treaty body the
Committee on the Rights of the
Child. It discusses the impact
of other practical limitations of
its monitoring mechanism. Fi-
nally, it examines some possible
means to combat the challenges
it had faced in Its first decade
(1989-1999).

The Implementation
Regime of the CRC

Rights are only effective
when implemented. Effective
monitoring of the implementa-
tion of the Convention’'s provi-
sions is a sin qua non for mak-
ing the Convention a truly living
document. The unique success
of the convention has led to an
increased burden being placed
on monitoring provision. Gen-
erating more respect for chil-
dren and thus improving their
living condition is described in
the Convention as a continuous
task.

The international community
has paid attention to monitor-
ing quality requirements in the
Convention on the Rights of the
Child itself. Article 43 enumer-
ates the monitoring role of the
Committee on the Rights of the

Child. The aim is to provide an
international mechanism for

monitoring progress on imple-
mentation of the Convention for
the "purpose of examining the
progress made by states parties
in achieving the realisation of
the obligations undertaken in
the... Convention." Article 44
broadly sets out the obligation
of the States Parties to the Con-
vention to report to the Com-
mittee within two years of ratifi-
cation, and then every [live
years. It now becomes a binding
practice that state parties do
not need to submit information,
which they have already pro-
vided. States are expected in
each periodic report to address
matters raised by the Commit-
tee in its earlier sets of
Concluding Comments. From
the experience of the previous
years, it appears that states
tend to submit albeit unrealistic

Germany and in the United
States of America.

Masdar Hossain’s Case:
A Plea for Reform

In the recent case of Md.
Masdar Hossain and 441 others
vs. Bangladesh and Others (Writ
Petition No. 2424 of 1995), the
Judges of the Subordinate
Courts agitated the issue of in-
dependence and separation of
judiciary with the question of
their pay scales and the forum
for their grievances. In this in-
stant Writ Petition, Mr. Justice
Md. Mozammel Hoque and Mr.
Justice Hassan Ameen the
Judges of the High Court Divi-
sion of the Supreme Court, in
their judgment and order men-
tioned that, "the provisions of
separation of judiciary are al-
ready there in the Constitution
itself and it is to be imple-
mented or carried out or given
effect to only by making rules
under Article 115, and enact-
ment if it is so necessary. We
further hold that the Supreme
Court shall have overall con-
trol, supervision and manage-
ment over the Subordinate
Courts along with the Judicial
Magistrates and the Executive
will have no control, supervi-
sfon and management over the
same in any manner whatso-
ever".

In their judgment the Judges
also mentioned, "Article 109
provides that the High Court
Division shall have superin-
tendent and control over all
Courts and Tribunals subordi-
nate to it .., So according to this
provision of the Constitution, It
appears to us that the Courts
and Tribunals subordinate to
the High Court Division are un-
der direct control and supervi-
sfon of the High Court Division
in all respect and as such no
further Constitutional provi-
sion Is necessary to bring the
Subordinate Courts under the
supervision and control of the
High Court Division".

In this instant case the
Judges ordered that, “the pre-
sent petitioners and other judi-
clal officers are not required to
o to the Administrative Tri-

unal for redress of their
rievances”, They further or-
ered that, "all the judicial offi-
cers of Bangladesh Le. all the
Judges of the different Courts
from the Assistant Judges to the
District and Sessions Judges
are not required to go and sub-
mit before the Administrative
Tribunal for any grievance or

Separaaoh of Judiciary

relief with regard to their ser-
vice conditions and all other
matters including punishment
of any kind in as much as the
Courts are not Subordinate to
the Tribunal and the said
Judges and magistrates per-
forming judicial functions
shall be guided under Article
115, 116 and 116A of the Con-
stitution and according to our
findings (made above)".

In the said case the High
Court Division commented on
Article 22 of the Constitution as
follows; “This Article No. 22
was not meant for beautifying
the Constitution as an orna-
ment, but the will of the people
was intended to be implemented
within a reasonable time and
this period of 25 years from in-
dependence is definitely a rea-
sonable period to implement
the cherished will and desire of
the people...”

Although the Government
did not contest the Writ Petition
No. 2424 of 1995, they preferred
an appeal before the Appellate
Division of the Supreme Court
of Bangladesh being the Civil
Petition No. 788 of 1997. The
Appellate Division of the
Supreme Court, after hearing
submissions from both the
sides, partly accepted the posi-
tion taken by the High Court
Division of the Supreme Court
in the case of Md. Masdar Hos-
sain and others vs. Bangladesh
and others. The full text of this
judgment has not been made
available as yet.

The Appellate Division has
taken further notice of the sig-
nificance of the fundamental
principles of the state policy of
the Constitution in the judge-
ment given by Mr. Justice B. B.
Roy Chowdhury, in the case of
Dr. Mohiuddin Farocoque vs.
Bangladesh:

“Part Il of it embodies the
Fundamental Principles ol
State Policy, Article 8(2) man-
dates that the principles set out
in this Part shall be fundamen-
tal to the governance of
Bangladesh, shall be applied by
the state in the making of laws,
shall be a guide to the interpre-
tation of the Constitution and
of the other laws, but shall not
be Jjudicially enforceable.
Among other things, Article 11
is to the effect that the Republic
shall be a democracy in which
fundamental human rights and
freedoms and respect for the
dignity and worth of the human
person shall be guaranteed. Ar-

ticle 14 and 15 state that, it

-

and somewhat overly optimistic
picture of their own laws and
administrative practices and
the Committee {s very often not
in possession of the information
to counter such claim.

Several underlying reasons,
not uncommon to other UN
human rights bodies, con-
tribute to the problems. Mem-
bers of the Committee work on
an almost voluntary basis, they
all have their full-time profes-
sional involvements in their re-
spective countries. Besides,
there is hardly any scope for the
Committee to conduct (ts own
research. The Committee meets
three times a year for sessions
of four weeks, which is also in-
adequate to dispose of all its
remaining tasks. As of June
1999 the Committee had re-
cefved 133 initial reports and
23 periodic reports, it could
consider 102 reports. The
Committee {s already running
almost four years behind. As a
consequence of this limitation,
it can not exert it pressure on
truant states parties.

The implementation mecha-
nism is that of reporting com-
bined with the provision of
technical advice and assistance
and not the reception of indi-
vidual complaints, Though at-
tempts were made to incorpo-
rate an individual petition sys-
tem coupled with a reporting
process into the Convention but
failed to gain due support be-
cause of the clear lack of inter-
est among the negotialing
states. In recent years some
discussions has been taken
place at the Committee level on
the possibility of drafting an
optional protocol to add such a
provision. The prospect of such
initiative is slim, as many states
are not interested to consider
an international forum to re-
solve domestic disputes involv-
ing the rights of children

Still a Distant Reality?

Never in history has so
much attention been paid to
children’s rights especially from
the last two decades of the 20th
century. This can, for instance,
be illustrated by the World
Summit for Children, which
brought together seventy-one
Heads of States and Prime
Minister in order to put chil-
drén's rights. higher on the
agenda for the next decades.
This growing récognition and
popularity of children’s rights,
however, is not free from danger
of becoming a fashion®™ What
James P. Grant, former Execu-
tive Director of the UNICEF
dreamt of the principle that the
lives and normal development
of children "should have first
call on society's concerns, will
hopefully affect the course of

political., social and economic
progress in all nations over the
next decade and bevond™ are
still a distant reality
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shall be a fundamental respon-
sibility of the State to emanci-
pate the toiling masses the
peasants and workers and
through planned economic
growth, a constant increase of
productive forces and a steady
improvement in the material
and cultural standard of living
of the people, with a view to se-
curing to its citizens the provi-
sion of the basic necessities of
life, including food, clothing,
shelter, education and medical
care; the right to social security,
that is to say, to public assis-
tance in cases of undeserved
want arising from unemploy-
ment, illness or disablement, or
suffered by widows or orphans
or in old age, or in other such
cases. Articles 16.17,18 and 19
likewise impose a duty upon the
State to adopt effective mea-

sures for rural development and
agricultural revolution, free
and compulsory education,
raising the level of public
health and morality and ensur-
ing equality of opportunity to
all citizens. Under Article 21(1)
it is obligatory for all citizens
to perform public duties and to
protect public property. They
are not merely programs ‘“or so-
cioeconomic development of
the people, but much deeper in
content. They firmly recognize
human sensitivity for fellow-

citizens and State responsibil-

ity for protection of human

' rights enshrined in Article 1 of

the Universal Declaration of
Human Rights (to which
Bangladesh is a signatory) that
‘all human beings are born free
and equal in dignity and rights.
They are endowed with reason
and conscience and should act
towards one another in a spirit
of brotherhood.” "

Indicating the role and the
power of the Supreme Court his
Lordship further pronounced
that,

“In order to ensure that the
mandates of the Constitution
are observed the High Court Di-
vision of the Supreme Court is
vested with the power of judi-
cial review under Article 102
which is contained in Part-VI of
the Constitution. The power is
wide enough to reach any per-
son or place where there is in-

justice,”

It is apparent that judicial
independence is totally depen-
dent on the separation of the
Judiciary from the Executive.

The writer is an advocate of
the Supreme Court of
Bangladesh.




