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Law and Our

Rights

"All citizens

dence, transparency and ac-

countability of the judiciary
has been one of the most dis-
cussed topics in seminars,
newspaper articles. editorials,
letters to the Editor, and pré-
sumably in many homes. This
is an encouraging sign as
“eternal vigilance is the price of
liberty™.

The debate has drawn com-
ments and statements from
politicians, slttlnﬁ and former
Judges of the High Court,
lawyers dnd members of the
public. The primary cause of the
debate has been a perception,
right or wrong, that the gov-
ernment wishes to tame the ju-
diciary and make it subservient
to its will. This allegation is a
partial view of the matter and
seems to have been triggered by
some cases adjudicated in the
High Court in which the gov-
ernment was a party. In the
controversy one has forgotten
about transparency and ac-
countability of the judiciary in
matiers in which the govern-
ment is not a party. The rule of
transparency and accountabil-
ity should apply equally to the
whole judiciary, the District
and Magistrates’ court as well
as the High Court and Appellate
Divisions of the Supreme Court.

The question of trans-
parency and accountability of
the judiciary will not be dis-
puted by any as long as it does
not impair the judiciary's inde-

ndence. When we speak of
ransparen
ity of the judiciary, we mean the
right of the people to evaluate
and ask questions about the
lunctioning ol all tiers of judi-
ciary, [rom the court of an As-
sistant Jud%e to that of a Judge
of the Appellate Division, with-
out any inhibition or fear. In
order to bring the courts closer
to the people and make them re-
sponsive to their needs, it is
necessary to establish a chan-
nel of communication and dia-
logue between the judiciary and
the people to help them interact

IH recent weeks the indepen-

EXUAL harassment in its
most commonly under-
stood form has to do with
the vulnerability of an individ-
ual to sexually unwelcome
treatment at the workplace. In
this regard, vulnerability is ev-

iden in the non-consensual
submission by such individual
to s stions or demands for

, urs. indeed, the rela-
tionship between an official in
a superior position and a sub-
ordinate in a %vm setting, the
extent to which the former ex-
ploits authority st from
such position as a leverage to
make sexual advances or de-
mand and/or obtain sexual
_favours from a subordinate,

and the extent to which the
submission to such treatment is
projected and understood as a
necessary condition for em-
ployment benefit and prospects,
can constitute the determinants
of such vulnerability and hence
sexual harassment. In its most
basic element, sexual harass-

ment may be described as dis- -

crimination based on sex. Gen-
der also plays a cant role
in provi a context for sex-
ual harassment and in this re-
gard there is a noted er-
ance of cases involving
female employees found to have
been subjected to uninvited,
non-consensual sexual ad-
vances and acts by their male
colleagues. In this regard, ex-
amples can be found of purely
gender-based discrimination
prevail in a setting where
the su -subordinate calcu-
lation may not have any 31:311*
cation. This said, it must also
be borme in mind that sexual
harassment should under no
circumstance be considered a
discriminatory act where the
harasser and the victim can al-

ways neatly be categorised as
being exclusively e and fe-
male respectively.

So what are the el-

ements of “this social problem
of considerable tude” (as
noted by Chief Justice J.S.
Verma of the Indian Supreme
Court in Vishaka v. State of

Rajasthan [1997) 6 SCC 241).

Sexual harassment
defined

The U.S. Equal Employment
Opportunity Commission
) formed under Title VII of
the Civil Rights Act of 1964
states that "unwelcome sexual
advances, requests for sexual
favors, and other verbal or
conduct of a sexual na-
ture constitutes sexual harass-
ment when submission to or
ection of this conduct explic-

itly or implicitly affects an in-
dividual's t. unrea-
sonably interferes with an in-

dividual’'s work performance or
creates an intimidating, hostile
or offensive work environ-
ment.” In the United States, for
example, this constitutes the
basis for claims of sexual ha-
rassment to be made under two
sets of grounds. The first
of these ng quid pro quo.
Alan M. Dershowitz, a Harvard
Professor, sees quid Em quo ha-
rassment as sexual harassment
y defined and explains it
as an act by which "a person in
an hierarchically superior po-
sition (for example. a boss or a
teacher) |exploits] that tion
to coerce sexual favors from an
unwilling subordinate (for ex-
ample, an employee or a stu-
dent).” The essential feature of
such harassment is that the fa-
VOrs are so t in return for
employment efits due the
victim. In other words. the ha-
rassment is made a condition of
emp [: or a basis I'nrhcm-
wmcnl ecisions. such as

uations, promotions etc.

and accountabil-

/

The Judic

When we speak of transparency and ncc&untnbility of the judiciary,
questions about the functioning of all tiers o

people
ﬂt an

that will increase the under-
standing of both of each other's
perception. needs and help to
bring in necessary reforms.
The ]Eenple. for instance,
would like to know why justice
is s0 much delayed — sometimes

it takes a life time to reach the
final end in the decision mak-
ing process and a fortune in
la " fee; why there is a back
log of thousands of cases, why
people suffer imprisonment. in
unspeakable condition, some-
times for months and years.
without trial; why a case is
dragged for long periods by
granting adjournment after
adljnurnm:nt: why lawyers are
allowed to waste the court’s
time in un-necessary argu-
ments or on frivolous grounds;
why a case is not discharged or
frame is not charged for
months and years at great cost
and suffering to the parties;
why a magistrate who hears a
particular matter, say land set-
tlement cases, only one day in a
week, is often called to a meet-
ing or sent out on tour on that
particular day? Why, for in-
stance, the High Court benches
are reconstituted suddenly leav-
ing many part-heard cases to
start afresh in a new court and
at considerable cost to the par-
ties in time and lawyers' fee:

‘why do the High Court benches

list 50, and even 80 cases when
their capacity to hear is not
more than 25 to 30 cases a day’
The lawyers say they have to
in attendance whenever a case
is listed and the clients have to
pay their lawyers for every at-
tendance whether the case is
heard or not. Have the Courts
calculated the cost to the people
for cases not heard?

How and to whom the people
may address the above and

@
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Assistant Judge to that of a Judge of the

- AlTorn

are equal before law and are entitled to equal protection of law"-Article

27 of the

Constitution of the

The Bhily Shar 5

People’s Republic of Bangladesh

lary and the

By Manzoor A. Choudhury

People

many other questioris and f:t
answers? Our democratic order
is not of the kind as in devel-
oped countries where one may
write to his MP who will do
something about it. These are
real problems of the people who
are law abiding and go to court
to seek justice. The government
may have suddenly realized
that the judiciary should be
transparent and accountable
because the High Court granted
bail to some people. But the gov-
ernment should look at the en-
tire judiciary, not just the High
Court. It should be concerned
about the problems, ordinary

-Fcnple face every day of their

ife in getting simple decisions
from courts affecting’ their
business, livelihood, families
and their lives. |

The question one may ask is,
has the judiciary failed the peo-
ple? How and to whom is the ju-
dictary accountable? It is no use
saying the judiciary is account-

_able to the Supreme Judicial

Council which mearns only the
High Court Judges. How many
our elite educated class
would be aware of the activities
of this body? The High Court,
still immersed in the ornate
setting and practice of a colo-
nial regime of days long gone,
and protected from criticism by
the people's vague fear of con-
tempt of court, seems distant
and aloof from ordin people
and their crying need for expe-
ditious justice. In the past the

Euvtmment set up several Law

eform Commissions but the
result, is not visible to the -
ple. The Commissions, includ-
ing the present one, are believed
to consult eminent la and
various %nfesaiuna] bodies of
lawyers. The people who get in-
volved in court cases have no

we mean the right-nf the

f judiciary, from the court
Appellate Division, without any inhibition or fear.

opportunity to approach the
Commission. about the prob-
lems they face as they are not
organized in a body. However,
the Commission could invited
people through open an-
nouncement in newspapers, to
appear before the commission
to give their views of convey
them in writing if they like.
This would be a democratic dis-
pensation.

The politicians have regret-
tably shown little awareness or
initiative to introduce reforms
in the legal system, to improve
the antique legal process and
the environment in the court
rooms and their administrative
offices, from taking down of ev-
idence by the Judge in long
hand, typing and retyping sev-
eral times draft ur}c’f::rs and
judgments in antique manual
lypewriters, overcrowded,
stully and noisy court rooms.
no place for the people to sit ex-
cept a few dilapidated benches
for the lawyers, total absence of
decent and clean rest rooms,
dirty. filthy corridors crowded
with peddlers, fruit veridors and
tea stalls. to the keeping of
valuable records and docu-
ments. We certainly can afford
the money to improve the work-

ing of the courts in a dignified .

and decent environment as we
have money to buy frigates and
Migs. We can certainly prevent
misuse of the court by parties
taking time repeatedly by
restoring the repealed provi-
sions of Section 339C of the
Code of Criminal Procedure, or
by making it prohibitively ex-
pensive to take time in both
civil and criminal cases. Ac-
cording to one source, at the
Fresent rate of disposal of cases
t would take 10 years to dispose
of the pending session cases
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fggvidcd no new case is admit-
The list of reforms is long. A
beginning is to be made imme-
diately. We cannot wait till a
decision is made to implement
the constitutional provision for
separation of power between the
executive and the judiciary. An
immediate beginning can be
made by the Supreme Court ini-
tiating reforms in the High
Court and Appellate Divisions
and the Ministries of Law and
Establishment initiating re-
forms in the District and -
istrate courts. All courts should
be accountable to a body or
bodies whose deliberations.
should be reasonably transpar-
ent and who would be ap-
%ﬂachahle by common penp]::e.
€ initiative lies with the
Supreme Court and the Gov-
ernment. The lawyers may ren-
der a great service by nudging
both towards reform of the ju-
diciary. :
The Judges have a great role
to play in bringing in reforms
in almost every sphere of our
lives since the politicians have
miserably failed to do so. We
have the example of an Ameri-
can judge, Justice Frank H
Johnson Jr, whose historic de-
cisions changed the face of
America and set standards for
the entire nation on many
burning issues of the day. In-
stead of waiting for the politi-
cians to enact laws, he used the
constitution to protect equal
rights, right to vote. to em-
ployment, rights of patients,
prison inmates, desegregation
of schools, colleges, parks, li-
braries. museums, airports,
restaurants, rest rooms, buses
and other public places as well
as the police.
Justice Johnson came to be

§exual Harassment

A Cause to Caution All

Syéd Refaat Ahmed, Syed Afzal Hasan Uddin, Adilur Rahman Khan

The second form of harass-, .

b) a demand or request for

ment has to do with the extent, . sexual favours;

to which it leads to the. .
of a hostile work environment
for the victim and operates as
an extension of the quid pro
ﬂ:to category. This arises when

e conduct is such as in-
terferes with the victim em-
ployee's work or is sufficiently
severe and /or ive as to
create an intimidating, hostile
or offensive work environment.
Under this category, as devel-
oped in U.S. case law, a claim
will be justified only if it satis-
fies a two-pronged test. The au-
thority for an elaboration of
these tests are to be found, for
example, in'two cases, i.e., Har-
ris v. Forklift tems Inc. 114
S.Ct. 367 (1993) and Meritor
Savings Bank v. Vinson, 477
U.S. 57 (1986). Acco , any
given conduct will not con-
sidered as severe enough to
found a claim under this head
unless it can be shown that it
created an objectively hostile or
abusive work environment' that
a reasonable person would find
hostile and abusive and addi-
tionally that the victim subjec-
tively perceives the environ-
ment to be so and that it has
actually interfered with the
victim's work performance and
altered the victim's conditions
of employment. Thus it is not
en to show that the victim
found the act or advances offen-
sive. It is for the victim to addi-
tionally show that an .
reasonable, prudent person in
like or similar circumstances,
would have found such act or
advances to be equally offen-
sive. Thus the claim of sexual
harassment must therefore
pass both the subjective and
objective tests.

The constituent

elements of sexual

harassment

In an interesting example of
judicial activissmn inspired by
the "now ... accepted rule of ju-
dicial construction that
must be had to international
conventions and norms for.
construing domestic law when
there is no inconsistency be-
tween them and there is a void
in the domestic law”, the Indian
Supreme Court, in the Vishaka
case, enunciated a series of

delines and norms to govern
the matter of sexual harass-
ment and for enf the fun-
damental rights violated by
such harassment with a view
that these were being "laid down
for strict observance at all
workplaces or other institu-
tions, until a legislation is en-
acted for the purpose.” In this
::Fud' the Supreme Court had

erence to Article 11(1)(a) and
() of the 1979 Convention on
the Elimination of All Forms of
Discrimination t Women
(CEDAW) as the right
to protection of health, includ-
ing reproductive functions, and
to safety in working conditions,
and the CEDAW recommenda-
tions on the same as ratified by
India. Accordingly, the
Supreme Court defined sexual
harassment and its constituent
elements thus:

"... sexual harassment in-
cludes such sexually determined
behaviour (whether directly or

by implication) as:
a) physical contact and

© ment

c). sexually-coloured’ re-'

PEQ Showini porn
8 ography;
e) any other unwelcome

physical, verbal or non-verbal
conduct of sexual nature.

Where any of these acts is
committed in circumstances
whereunder the victim of such
conduct has a reasonable ap-
thcnsiun that in relation to
he victim's employment or
work whether she is drawin
salary, or honorarium or vol-
untary, whether in government,
public or private enterprise
such conduct can be humiliat-
ing and may constitute a health
anid safety problem. It is dis-
criminatory for instance when
the woman has reasonable
grounds to believe that her ob-

jection would disadvantage her
in connection with her em-
ployment or work including re-
cruiting or promotion or when
it creates a hostile work envi-
ronment. Adverse conse-
quences might be visited if the
victim does not consent to the
conduct in question or raises
any objection thereto."

It must be borne in mind
that the guidelines laid down by
the Indian Supreme Court has
been in the context of a class
action brought "with the aim of
assisting in finding suitable
methods for realisation of the
true concept of gender equality"
thereby seeking gender justice
for the protection and enforce-
the fundamental rights
of working women. In this re-
gard, the guidelines do not an-
ticipate various other settings
in which the issue of sexual ha-
rassment may be of dispute. For
this an elaboration by the EEOC
in the U.S. of the other varied
contexts of such harassment is
of relevance. Thus, for example,
according to the EEOC sexual
harassment can occur where
the victim and the harasser
may be of the either gender with
the added qualification that the
victim does not necessarily
have to be of the opposite sex,
the harasser can be the victim's
supervisor, an agent of the em-
ployer, a co-worker or even a
non-employee, or even the vic-
tim may not be the person ha-
rassed but offended and affected
by the act in question all the
same.

Without detracting from the
cance of the above, it is to

be appreciated that a defining
and an almost overriding factor
of a claim of sexual harassment
has to be the fact that it was
unwelcome and that the victim

- cannot in any way be said to

have consented to or solicited
such behaviour on the part of
the harasser. This is because
sexual harassment, by defini-
tion., cannot fester in a consen-
sual setting. In this regard the
bottom line is that "consenting
relationships that don't inter-
fere with business have a]vu;aﬁm
been OK..." (Marianne Lavelle,
"The New Rules of Sexual Ha-
rassment”, U.S. News, Cover

Story, 6 July 1998),

«  Spurious claims

It should not be lost on any
authority concerned with delib-
erating and deciding on a claim
of sexual harassment that the
guidelines above secure not
only the rights of a victim of
harassment but are intended as

standards
racity and
the allegat
In ‘this regard, the seriousness
gma accompanying
any allegation of sexually ha-
rassing a subordinate, a co-
worker or an apprentice or stu-
dent, and unwarrantable cen-
sure by family, friends and so-
ciety at large on account of oth-
erwise by false and miscon-
ceived allegations are factors
which should not be lost on the
decision-making authority.
Any decision in a sexual ha-
rassment case hinges largely on.
the credibility of both the al-
leged harasser and the victim.
In the case of either individual,
the benefit of the doubt is to be
iven when all available evi-
ences concerning that indi-
vidual have been obtained and
checked. The examination and
consideration of evidence
should be exhaustive and com-
prehensible to the extent rea-
sonably possible, and there
should remain no scope for the
enquiry to have been unduly
balanced in favour of a to
the dispute to the prejudice of
the other. In that case the deci-
sion given will be perverse and
arbitrary.
In view of the above, the dis-
uted facts must be allewed to
presented by the accused and

a%ainst which the ve-
he justification of

. the victim in a manner as en-

sures against an arbi deci-
sion being reached in the dis-
ute. In this regard, there must
no procedural or regulatory
restrictions as impede the in-
'{;stlgattun in ascertaining
us:

a) that from the point of view
of the accused, the relationship
was a consenting relationship,
which was not intended to and
did not in fact affect business;

b) that additionally the rela-
tionship from the perspective of
the accused was quite indepen-
dent of either individual's em-
ployment status and as a con-
sequence gave no cause for ei-

- ther individual to reflect on the

relationship as having any ad-
verse effect whatsoever on the
work environment;

c) that it is for the claimant
to categorically and conclu-
sively show the relationship to
have been otherwise than as
stated in a) and b) above;

d) that until this is done the
presumption must be that the
claimant could not have been
subjectively offended by the al-
leged conduct of the accused in a
way that could justifiably ex-

the accu to the allega-
tion of ha created a hostile
work environment for the
claimant;

e) that it is also for the
claimant to show that the hos-
tile work environment arose
not merely because work has
been impaired but additionally
that the work conditions had
been discriminately been al-
tered to the prejudice of the
claimant; and

f) that the claimant must
show that the conduct of the ac-
cused was so severe and a-
sive that it created an objec-
tively hostile or abusive envi-
ronment that a reasonable per-
son would find hostile or abu-

sive.

It should be borne in mind
that the “severe and ;
standard raises some difficult
questions of construction and

application and has generally

egations ‘are'to be'YeSred

lied in' the United'

been ap
or example, to cases

States,

wheré the circuiinistances gave'

rise to conduct that were gratu-
itous, egregious and al

aggravated. In this regard, it is
our opinion that the circum-
stances in the Vishaka case in-
volving the brutal gang rape of a
soclal worker in a Rallastham

* village would satisfy this test.

Employer responsibility

In the absence of any guide-
lines or legal decisions, prece-
dents on sexual harassment in
Bangladesh, it is paramount
that employers. organisations,
both government and non-gov-
ernment take the issue of sexual
harassment in the work place
gravely and ensure adequate
steps are taken in mitigating
their responsibility in this re-
gard. It may be recommended
that all organisations formu-
late guidelines on sexual ha-
rassment, procedural methods
to investigate such allegations
of harassment and disciplinary
actions against perpetrators of
such acts. In formulating guide-
lines for sexual harassment or-
ganisations may draw inspira-
tion from United States cases or
the judicial activism shown by
the Courts of India. Althou
many international organisa-
tions have set up procedures
and committees to tackle the is-
sue of sexual harassment in the
work place, local organisations
may be criticised somewhat for
their lack of vision in enacting
principles and organising
committees to address the issue
of sexual harassment inter-
nally.

Firstly. all companies and
or organisations must be en-
co ed to draft an elaborate,
detailed and comprehensive
written policy on sexual ha-
rassment. This should clearly
identify what behaviour would
constitute sexual harassment.
Such explicit written policies
on defining sexual harassment
is necessary considering the
subjective and objective nature
of interpretation of what con-
stitutes sexual harassment, as
discussed hereinabove. In draft-
ing a written policy the com-
pany must also take into con-
sideration the cultural back-

und of its employees. Once

e company formulates a sex-
ual harassment policy this
should be widely distributed
and ensured that all employees
are well aware and informed of
the company’s stance on sexual
harassment.

Secondly, the company must
have an effective mechanism
and procedure to deal with po-
tential sexual harassment
complaints. The mechanism
should be discreet, prompt and
fair. The parties, i.e., the victim
of sexual harassment and the
perpetrator both should be

ven the opportunity to be
ﬁleard and the company should
take appropriate action which
shall be deemed to be fair and
considered reasonable to end
harassment in the 1;l.t'«:arrk place.
In some companies it may even
be feasible to consider a 'Ethics
Person' to whom complaints of
sexual harassment are re-
rted. Persons r:preuntli_gg
gth sexes may perform L
of 'Ethics Person' jointly. This
would allow both male and fe-
male victims to come forward

known as thé Federal judicia-
ry's most influential. innova-
tive and controversial trial ju--
rist. His decisions were legion.
When he found barbarous con-
ditions in Alabama prisons he
threatened to close them unless
they were made habitable and
safe for inmates. His well-re-
searched o ns often spelled
out detailed standards for his
reforms, specific uotas,
timetables and goals that he
called” affirmative action.” He
also appointed overseers to en-
force such orders. Governor
Wallace of Alabama charged
that Johnson was trying to take

‘over the executive powers of the

Governor. A national debate
developed on whether unelected
Federal Judges were intrudin

too much in state affairs an

assuming too many state and
local powers. But to the news
media Johnson was the real
governor with his appointees
overseeing schools. prisons.
hospitals and elections. Some
even said his rule was prefer-
able to that of the governor.

Justice Johnson's decisions
led lto ostracism and death
threats. But the Judge simpl
said that he had intervene
only when government officials
failed to perform their constitu-
tional duties. “My basfs philos-
ophy as a trial judge and as an
appellate judge is to follow the
law and the facts without d
to the consequences” was how
he defined his actions. Judge
Johnson was reviled and called
many names. But to many he
was a hero. In a cover story, the
Time magazine called him “one
of the most important men in
America”.

In a speech Justice Johnson
once said that the civilizing
function of a judge is the re-
moval of a sense ol injustice. We
need a hero like Judge Frank M
Johnson Jr.

The writer is a r Secre-
tary. Ministry of Foreign Af-
Jairs and Ambassador of
Bangladesh.

—_—

with claims thus enhancing the
employer's ability to take effec-
tive remedial action and con-
sider the matter fairly. It is also
essential that victims have easy
access to and knowledge of the
company's procedure for deal-
ing into sexual harassment
complaints. It is the company's
responsibility to ensure unhin-

dered accessibility to such pro- 7i |
cedures.

Thirdly, once the employer
has investigated the allegation
of sexual harassment it must
promptly and effectively re-
spond to its findings. Whether
such action by the company is a
verbal warning, written warn-
ing, {nb transfer, suspension of
employment or if necessary
termination against the perpe-
trator would depend on each
specific case and the company's
investigation into the allega-
tion. ’

Finally, sexual harassment
in a company presents a -
ing risk to businesses and it is
therefore necessary for compa-
nies to continuously monitor
its sexual harassment policy
and make amendments, rec-
ommendations, if necessary.
Such policies to ensure safe-
ﬁuard,u of the emplo . fun-

amental rights will ensure a
healthy work environment and
a continued grufﬂusinnal and
productive business atmo-
sphere.

Gender and assignment
of roles
Much of the case law that
has developed in this area has
had to do with sexual harass-
ment as a variation of sexual
discrimination. There is an ar-
1ent that reliance on the no-
on of sexual discrimination
in this regard more often than
not leads to an enquiry of the
gender or the sex of the victim
as the primary ground for the
harasser to choose a victim.
This leads to a stereotypical
role-assignment of the hetero-
sexual male harasser versus the
female victim. Indeed this
stereotyping breaks down in
circumstances where redefined
gender roles in the work nll:lanc
and ter upward mobility of
the female work force ensure
positions of authority no longer
remain the exclusive reserve of
the heterosexual male. Also is-
sues of sexual orientation
clearly makes this stereotypi-
cal male to female equation
unworkable. It is evident from
available data that a noticeable
tage of victims of sexual
Earasament worldwide are
working and school or univer-
sity going heterosexual males.
And the prognosis is that this
percentage will increase with
more women assuming posi-
tions of power in the work
place. There is also the greater
concern of whether taking the
male to female ation as a
given premise in all harass-
ment cases does not amount to
prejudging the t of the ac-
cused to his ¢trimentmland
thereby allowing com ses
1o b dade regarding the cred
bility and the personality pro-
file of the accuser. That the sug-
gestion here would be that like
many other criminal acts, sex-
ual harassment be seen in gen-
der-neutral terms or without a
Efldﬂ bias and that it comes tp
rohibited as an unwelcome
reprehensible conduct re-
gardless of the gender identifi-
cation of the harasser and that
of the victim.

The writlers are legal practi-
lioners in the chambers of Syed
Ishtiag Ahmed & Associates,

Dhaka
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'\ Hence the

"the Code of

Legal Awareness

Bangladesh Concern

by Nazmul Huda Shamim

AW is no but the summation of some rules and -

lations which plays important role in order to regulate

various activities of people. Law is most popularly known
as the lator of human conduct. It regulates tﬁe activities of
human in% in the society, in the country and in the
international level also. An 1d¥:al social order can be ewigcctcd
in presence and observance of law. People have to obey the law
of the country.

According to the language of jurisprudence, law is the sum-
mation of some rules which the citizens are bound to obey. Peo-
ple must obey the law of a country in their own interest. But
reality is that (without those people, related to legal activities) a
few ple are conscious about law. As a result we see the
violation of law in each and moment. Most often we try to
blame that ignorance of law is liable for this unexpected sit-
uation. Perhaps we will prefer to show the want of legal
AWAareness as an excuse in this connection. But ignorance of law
can't be shown as an excuse. "

There is an English maxim- "Ignorance of law is no excuse".
This maxim has received moral support also. A murderer can't
be escaped from the charge of murder on the plea that he was not
aware of the concerned law. It is true that most of the crimes are
occurred in the society due to the lacking in legal knowledge,
Simultaneously a person is deprived of his rights. The reason is
that he does not know that he can get relief or he is entitled to
establish his rights on the basis of law,

Frequently offences like theft, robbery, kidnapping., murder.
rape and such kind of serious crimes are happe in the
society due to the ignorance of law. By being disres ul to law

and lack of consciousness we commit crimes in the society.
e and harmony in the country are des . To
et rid of this problem we have to remove ignorance of law from
€ society. It is the duty of the state to make people conscious
about law,

Most of the pc?{plf: of our country are poor and illiterate.
Proper steps should be taken to make them solvent and literate.
On the other hand fundamental knowledge of law should be
given to the people to create an ideal and pioneer nation,

I To administer engn: activities of a country, huge number of
aws are necessary. But in its primary stage it is not possible to
educate each and every citizen of Ban,glattiﬂcﬁh Law the volumes of
law. So, we have to select those laws, which are very much
essential in our y life. These laws should be added in the
fl_'yllabua of the schools and colleges as compulsory subjects so

at students can get an opportunity to know the essential laws
. The Constitution of Bangladesh, the Penal Code,
riminal Procedure. the Evidence Act, the Code of
Civil Procedure, the Special Relief Agt, the Limitation Act, the
Land Laws, the Family Laws and such other laws those are too
essential laws of our country.

Steps should be taken so that the general pcurlc can get

roper knowledge of law. In this regard strong publicity of law
s required. Mass media like Radio, Television and Newspaper
can take important role in this regard. A considerable number
of persons can be employed to work in the field level to make
understand the le about the general concepts of law. It is es-
sential that persons so deployed should be trained properly.
NGOs can play a constructive role in this matter.

It is true that mere the nce of minimum knowledge
can't ensure that laws will not be violated, At times violation of

law is done by one who knows the law. tly an allegation
\ak Hinde agahat &h Alvooate oF RIBGE hia Witk e iintion
an-advocate. Last year, from January to September the police: -
raped sixteen women. In such a situation we can say that mere
legal knowledge is not sufficient. Violation of law can be
prevented when we will be respectful on law and obey the rules

of laws.
Today it is the proper time to say that if we a peaceful

social order as a well-organised nation, the ’F:Bp e of the coun-
try should be educated in legal side also. They have to make
conscious to obey it. Now it has become the demand of time to

take proper steps in this r *
writer is a Human Rights Worker, Naripokkho.

The Purse Strings as the Noose

Indian NGOs Face New
Challenges

THE'Gnvemment of India has recently intensified its efforts

of the coun

to restrict the activities of non-governmental organisa-

tions (NGOs) by breathing new life into an anachronistic,
Emergency-era statute. The Government's arbitrm;r application
of the Foreign Contribution (Regulation) Act of 1976 H-PCHM at
the behest of particular political interests infringes the funda-
mental rights to freedom of association and expression guaran-
teed by international law and the Constitution of India. More-
over, it flouts the most basic norms of fairness and due process
enshrined in the Constitution of India and other Indian 'i'cgishv
tion.

The FCRA requires all Indian organisations and individuals
that seek to receive foreign contributions to receive clearance
from the Ministry of Home Affairs (the Home Ministry), in the
form of either registration or prior ssion. In recent weeks,
the Home Ministry has deployed the FCRA as a blatantly
political tool, seeking to intimidate NGOs that have been
critical of the Government and its policies.

Within days of these statements, the Home Ministry
dutifully served notice upon several of the 13 NGOs
presumptively classifying the groups as "organisation|s] of a
political nature, not being a politi arty” under Section 5(1)
of the FCRA. If unable to rebut this sification, these NGOs
would be required to obtain prior permission from the Home
Ministry before receiving any foreign contributions. When
another NGO, the Volunteer Action Network India (VANI),
publicly defended the groups, it too was promptly informed that
the Home Ministry intended to cancel its registration to receive

contributions from abroad without prior permission. s
The above examples reveal a %‘z:ttern of arbitrary

enforcement of the FCRA that violates fundamental freedoms
Euarantttd by the Constitution of India and international
uman rights law. On its face and as applied, the FCRA violates
Article 19 of the Constitution of India and several
international human rights instruments that arantee
freedom of expression and freedom of association inclugﬁ
Articles 19(3) and 22(1) of the International Covenant on
and Political Rights (ICCPR) — ratified by India in 1979. The
Government's arbi application of the FCRA also violates
tees of equality and due under Articles 14 and 21
of the Indian Constitution. Moreover, the decision to target
NGOs that criticize the Government's record on women's ts
raises serious questions about the Government's commitment
fo implementation and enforcement of the Convention on the
Elimination of All Forms of Discrimination of Women, which
India ratified in 1993.

The Home Ministry's deployment of the FCRA as a political
weapon comes on the heels of another recent assault on the

litical and social space for NGOs in India. For le, the

overnment's recent imposition of an arbitrary clearance
requirement for NGOs or _jn% international confer
contravenes India‘'s constitutional guarantees
international commitments. (See Human Rights Features,
Suich clioets signal b lncroasng unwillingnees oo the part o
Suc orts s an increasing un on the
the Government to tolerate criticism and dissent.

While the Government has a legitimate igterest in h::-ﬁ:f
NGOs accountable for financial or other wrongdoing, n
regulatory and criminal justice procedures provide sufficient
institutional resources to accomplish this task. Narrowly-
tailored financial reporting requirements for NGOs serve
legltlmatetﬁ:ecnmnul interests and should remain in place.
However, laws should be administered by the Ministry of
Finance, rather than the highly Home

Ministry. And to the extent that the direct channels of
political participation are to be reserved for Indian citizens, the
proper targets of regulation are political parties and the
candidates they field for office, not voluntary organisations

and s. Democracy and human ts depend
upon the vitali dﬂlmdctywiﬁnh,mmm.depmdlxml
the ability of N to operate free of arbi legal obstacles.
The t's heavy-handed use of the FCRA to restrict the

legitimate ﬂﬂu of pouﬂ;:aﬂy-dlufﬂ?um:l HGD:ucrﬂpmmti
anoth bling retreat from s democra
PRI Courtest) Human Rights Peatures




