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Quo Warranto the Bangladesh
Supreme Court?

by Khurshid Hamid

warranto, which literally

translates "by what war-
rant”, in hlst:gy means a writ
formerly issued in England b
the King's Bench Division' eall-
ing on a person to show by what
warrant he held or exercised an
office or franchise. The pedan-
tic rhetorical question in ob-
scure Latin was evoked by the
Right Honourable Prime Minis-
ter's recent remark that, like
herself in the executive and the
legislative branches of the gov-
ernment, the Honourable Jus-
tices of the Supreme Court (and
ah! the gentlemen of the press
too, which is not my subject in
this essay) should be account-
able and function transpar-
ently. This expectedly raised a
tempestin al sh teacup. One
was furthermore provoked that
the honourable justices them-
selves indulged in surprising
self-criticism, reminiscent of
the Chinese Cultural Revolu-
tion, in- a seminar by such
frank remarks as “l unequivo-
cally acknowledge that because
of erosion of values the judi-
ciary is facing questions of
transtiarency and accountabil-
ity,” that "we cannot ignore the
reality that the image of the ju-
diciary is also tarnished to a
substantial extent in
Bangladesh,” that “the judges
are also not aboye board,” that
there are complaints of moti-
vated judgements in about 30
per cent cases and it is blamed*
that these judgements are made
by non-judicial influences.

Although the Prime Minis-
ter's remarks were apparently
off the cuff arid e ous, she
has unwittingly raised pro-
found issues of the quantum
leap in the role of judges and the
rule of law in a liberal democ-
racy. The learned judges at the
seminar, at least according to
Eress reports, do not seem to

ave delved too extensively or
deeply into these issues. And
the flurry of newspaper editori-
als and articles on the subject
that have been published smack
of dragonfly flippancy and
skimming on the surface. This
dissertation, starting on the
premise that they walk easier
who have first learned to dance.
both physically and intellectu-
ally, will examine the raison
d'étre in democracies to hand
over increasing amounts of
power to the gavel and the robe
in the higher courts, and argue
that accountability and trans-
parency of the unelected judges
are already there.and that the
mechanism for rectification of
errant judges is in place.

The honourable justices who
sit in our Supréme Court, as
they have acknowledged, must
in today's world get used to the
public vilification as well as the
gralue. Fortunately in
r;fad:sh it is the govern-

and its hard-core support-
ers who have vilified them, and
the opposition politicians and
the alienated civil society have
praised them. To the govern-
ment they are unaccountable
elitists, aging men (and alas no
woman) in black who meddle in
litics where they do not be-
ong, and thus thwart the will of
the peurlc. To civil society they
are bulwarks of liberty, ‘and
champions of the individual
against abuses of power
scheming government politi-
cians an nn'olgant bureaucrats.
To the ultra-liberals they are
the defenders of the faith, even
in a clean-cut democracy, for
the weak minority against the
tyranny of the executive branch
of government, acting in the
name of the brute majority
(read 34 per cent of the votes
culled by the BNP against 37
percent by the Awami ein
the 1996 elections).

The stakes are indeed high.
The Supreme Court judges deal
with the most contentious
cases, involving issues which
divide the electorate or concern
the very rules by which the
country is governed. The losers
are bound to question not only

. F’DR the less initiated, quo

the ju " particular decisions,
but right to decide at all.
This is especially true when

down as unconsti-
tutional a law passed by a
democratically elected legisla-
ture, as one of our jud has
averred must not hesitate
to do if they deem it so, or when
they issue a show cause on the
government on whether proper
procedures for the purchase of
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Mig planes under a bilateral
agreement or in promoting or
forcibly retiring a civil servant
has been followed. How dare

the
et the puzzling fact is that

- despite the continued attacks

_on the legitimacy of judicial
review, it has flourished in the
past 50 years. All established
democracies now have it in
some form and the nascent
democracies have followed the
trend with enthusiasm. The
stan of Su Courts has
ost here. In an
era when all pm authority
is supposed to derive from vot-
ers, and in the west pass-
ing mood of the eleetorate is
measured by pollsters, the
rowing power of the Supreme
urt judges is a startling de-
velopment.

e Supreme Court justices
have witnessed the growth of
their power vis a vis state
in a two-fold manifestation. To
ta]dn;-. th}l: s:c:lr;td one first, the
judges have also seen an -
nential h of their rﬁﬁn
what is known as administra-
tive review, in which they rule
on the legality of government
actions, usually of the executive
branch. This too has dragged
}:.ldgea into the political arena,

equently .Fitting them against
elected politicians in contro-
versial cases. But the expansion
of the modern state has seemed
to make administrative review
inevitable. The reach of gov-
ernment; for good or ill, extends
into every nook and cranny of
life—though thankfully much
less obtrusive in a dmlﬂglﬂ%
country Ilike Banglades
(surprise! surprise!) than in a
develo society. As a result,
individuals, groups and busi-
nesses all have more reason

lived experiment with one-
party democracy, again two in-
digenous and sustained mili-
tary dictatorships and their
counterfeit democracies, and
finally two doses of progres-
sively illiberal democracies,
the second of which is still run-
its course. No nation on

's good earth should have
more gut awareness that free
and fair elections alone, in an
eI democracy, no longer
g;\arﬂntma a reliable obstacle to

e rise of dangerously authori-
tarian governments and some
would say even of fascism:

As a philosophical aside
perhaps it is all a quegijon of
power, Lord Acton, a 19 -cen-
tury liberal, has famously ob-
served that “"power tends to cor-
rupt, and absolute I cor-
rupts absolutely”. Because of
Stalin, Emperor Hirohito,
Hitler and Mao Zedong and
their horrors of absolute :
what is generally remcmﬁruﬂ
is the second half of Acton's
phrase. But the first half is, if

anything, more important. And
the point it contains, that hold-
ers of power will, sometimes
consciously, sometimes uncon-
sciously. loit it for their own
ends, lies behind the liberal
democrats’ eternal suspicion
and dread of governments, even
in democracies. Man is not per-
fectible, but neither is govern-
ment.

Why then hand over such
salient powers as to decide
whether the constitution has
been breached or not by the gov-
ernment and how it should be
applied, or whether the rights
and freedom of an individual or
an institution have been run
over rough-shod or not, to the
justices of the Su e Court
on a silver platter, without

Bangladesh’s Supreme Court has witnessed a sharp rise
in recent years in its activispn for the protection of the
citizens’ rights and defence of the rule of law in the
country. The civil society fervently hopes that this trend
remains so. The Supreme Court exists to ensure that ev-

- eryone, including the government, stays and plays within
| the constitutional rules.

than ever before to challenge

the legality of igﬂuvammcnt deci-
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end up before m:ngmm'

But the on of
constitutional review, in which
judges rule on the constitution-
ality of laws and regulations, is
all the more remarkable in a
ma?c agel b-et:algsfh it f.:i‘-?r'

or so in the ve

name of d nng_ The United
States was the eer in con-
stitutionalism, and althou

its written constitution, the
first in a modern democracy.
nowhere explicitly gives the
Supreme Court the to rule
laws invalid because of their
unconstitutionality, its right to
do this was first asserted in the
1803 Marbury v Madison case,
and then quickly became ac-
cepted as proper. Latterly in the
1950s under Chief Justice Earl
Warren the court embarked on
the active protection and ex-
pansion of civil ts, and con-
troversially this plunged the
court into the mainstream of
American politics, where it re-
mains, though less pro-active,
till today. Europe, however, ear-
lier held back on judicial re-
view, their democrats believing
that as the voting franchise ex-
panded, the will of the voting

‘majority should theoretically

bccéume uevcr more sacrosanct,
and parliamentary sovereign

reigned supreme. But with thtg
rise of fascism in the 1920s and
1930s and then the destruction
wrought by the second world
war, attitudes changed and
many E democrats were
convinced : that individual
rights and civil liberties needed
special protection by the courts
and thus the usefulness of

ju -
dﬁmuch for the history and
ts of constitutional-
ism. Now the Bangladesh con-
text. Bangladesh has had a tur-
bulent history of power-play
and military dictatorships
from Karachi/Rawalpindi twice
over gd ctgunt:rfcltbdeaﬂc-
. then the savage brutalit
an3 violence of :ﬁg liheratin;
war, next the post-liberation
difficulties and even a short-
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their sweating in the heat and
dust of elections in our coun-
try? The first and last reason is
because the Supreme Court has
no direct power of its own. This
is why Alexander Hamilton,
who helped write the U.S. con-
stitution, called the higher ju-
diciary “the least dangerous
branch of government.* The
supreme Court has no vast bu-
reaucracy, revenue-raisin
ability, army or police force af
its command—no way in fact to
enforce its rulings. If other
branches of government ignore
them, it can do nothing. Its
power and legitimacy, espe-
cially when it o the exec-
utive or legislature, depends
largcly on its moral authority
and credibility.

It is worth remembering that
the higher courts’ {ustk:es are
not the only public officials
who exercise large amounts of
power but do not answer di-
rectly to voters. Full-time bu-
reaucrats and officials actually
gcrfurm most government

usiness, and many of them
have enormous discretion

-about how they do this. It has

been said that even elected leg-
islators and prime ministers
are not the perfect transmitters
of the popular will, but enjoy
great latitude when making de-
cisions on .any particular issue.
To criticize the Supreme
Court as a political meddler is
to mistake, for its role is both
judicial and political. If consti-
tutions are to play any part in
limiting government, then
someone must decide whether
this is happening in real life
overnance. Furthermore, the
upreme Court as the final ar-
biter fits so well with the whole
design and spirit of our consti-
tution itself, a careful reading
of which will show that its pur-
pose was as much to control the
excesses of popular majorities
as to give the Penpl: a voice in
overnment decision-making.
en the court makes an ad-
ministrative review or inter-
prets the constitution, its deci-
sions are political by defini-
tion—though they should not be

p political.
e now come to the vexed
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question of the accountability
and transparency of the
Supreme Court justices, as
raised by the Prime Minister,
Supreme Courts in general and
that of Bangladesh in particu-
lar are certainly not unac-
countable. As a judge in the
seminar has said there is
nothing confidential or secret
in ’:1111;2 work of a judge. his work
in all ils aspects is transparent
and u:poacgﬁ public ﬂ:ﬂr. and
this transparency guarantees
accountability. One shall only
add that the judges must alwa

1uattf_v,r their rulings to the pub-
ic in written opinions. eir
judgements are poured over by
the print media and in the de-
veloped countries also by the
electronic media, and’ by
lawyers, legal scholars and
other judges. If unpersuasive,
judgements are sometimes
evaded by the lower courts. Fur-
thermore, if the complexion of
the court changes by new ap-
pointees, it can result in the re-
versal of earlier decisions
which failed to win public sup-
port. Finally, a judge can be
over-ruled by constitutional
amendment, if two-thirds of the
parliament disdain his ruling,
although this recourse is rare.

The judges’ self-criticism in
the seminar about the image of
the judiciary being substan-
tially tarnished, of judges not
being above board and about 30
percent of the cases resulting in
motivated [!'lgdjementa (it is pre-
sumed to | referring to the
Supreme Court) raises far more

ave issues. (One has not di-
ated here on the lower judi-
ciary, as they are appointed and
controlled entirely gjor the gov-
ernment, and the spectres of in-
surmountable corrupt equilib-
rium and lack of political will
are raised.] Why lament this
fact and why is this true?
Surely the Constitution pro-
vides for the Supreme Judicial
Council to take care of any
complaint of gross misconduct
of a Supreme Court judge and to
inquire into the capacity and
conduct of a judge, and this
Council could and should be ac-
tivated to discipline errant
jud%es. It is imperative that the
civil society's faith and re-
liance on the Supreme Court as
the last bastion of ethics and
credibility against runaway
misgovernance should not be
fractured.

Supreme Courts have vary-
ing records in new democracies.
Hungary's constitutional court
may be the most active and
powerful in the world. Russia's,

after a promising start. was’

crushed in the conflict between
Boris Yeltsin and his parlia-
ment, and hence the country's
venalities. But in some coun-
tries where governments have
long been riven by ideological
divisions or cﬂfzplr::d by corrup-
tion, such as Israel and India
respectively, Supreme Courts
have filled a political vacuum,
coming to embody the legiti-
macy of the state.

I remember the President of
France's Constitutional Coun-
cil, at the World Economic Fo-
rum in Davos, Switzerland sev-
eral years ago, descanting at
lmﬁ}ﬂ to me, over lunch, how
he had the deepest adulation
and respect for the Indian judi-
cial personages he had met on
several trips there, and how
very pro-active they were in de-
fending human rights and the
rule of law in the country. Simi-
lar noises of praise for the In-
dian judiciary and their ac-
tivissn were made to me again
by eminent judicial personali-
ties of the United States and
England at the San Egidio Con-
ference on World Peace a year or
two later in Rome, Italy.

Bangladesh's Supreme Court
has witnessed a sharp rise in
recent years in its activism for
the protection of the citizens'
rights and defence of the rule of
law in the country. The civil so-
ciety, fervently hug;s that this
trend remains so. The Supreme
Court exists to ensure that ev-
eryone, including the govern-
ment, stays an F]ays within
the constitutional rules. The
Su e Court justices have the
delicate, sometimes impossible,
task of checking others’
without seeming to claim too
much for themselves. |

The author is the former
Bangladesh Ambassador (o
Italy and Switzerland -
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Dialectics of J udicial In(fei)endence
and Judicial Accountability

by Professor M Shah Alam

have a written Consti-
tution which resembles
many features of the

American Constitution. Al-
though the British unlike us
have an unwritten Constitu-
tions for the most part, we have
a parliamentary democracy of
the British type. As for the ju-
diciary we have inherited
common law system which is
the pride tradition of both the
Americans and the British. We
are fortunate to have before us
many years of American and
British Constitutional and ju-
dicial practice to help us have a
batter grasp of the problems of
judicial independence and ac-
countability.

As for the legislative and ex-
ecutive branches of the govern-
ment, our constitutional
scheme is clear. They are ac-
countable to their electors. But
the judiciary is not so account-
able, for II:gc Judges are not
elected by the people. rather
they are appointed by the execu-
tive under the Constitution.
While the judiciary is not di-
rectly accountable to the people
as the legislature and the execu-
tive are, there is clear check and
balance between the three
branches which under the Con-
stitution makes one account-
able to and dependent on the
other in various different ways.
Checks and balances of the
three organs and their mutual
dependence and accountability
is one thinﬁ and their uitimate
accountability to the people as
the legislature and the executive
are so accountable, is another
thing. The latter accountability
is what makes the rule of the
people real. Such accountabil-
ity of the judiciary is not ex-
pressly provided for in our
Constitution. Considering the
peculigrities of judicial %unc-
tions, it is only natural that the
judges are not to be so account-
able. Yet, they are not above ac-
countability.

What do we mean by judicial
accountability? To whom ac-
countable? Why and how? To
answer these questions we also
need to define and determine
the premises of judicial inde-
pendence and study these two
categories in their dialectical
relationship t.e. in their com-
plementarity and mutuality. We
talk of independence of the ju-
diciary; we do not talk of inde-
pendence of the legislature or
the executive. This is quite legit-
imate, and logically follows
from the characteristics of the
powers the legislature and the
executive do posses. Once
elected, they wield sufficient
physical and financial powers
to secure their own indepen-
dence. Judicimy's case'is (Efﬁer
ent. 1t subsists on the decisions
of the other two organs, and its
own decisions have to be exe-
cuted by the executive branch.
A]thuugi; such execution by the
executive is a constitutional re-

uirement and all branches of
the government are to act in aid
of the judiciary, it has to be
made sure that in the constitu-
tional scheme of checks and
balances judiciary's position
and power is so designed as to
accord to it maximum indepen-
dence to enable it to perform its

constitutional obligations ef- .

fectively,
11

Lower judiciary in
Bangladesh is accountable for
its judgements to next higher
instance and ultimately to the
Supreme Court through appeals
and revisions under a clearly
defined system of judicial hier-
archy. For administration,
control and discipline, lower
judiciary is accountable to both
the Supreme Court and the ex-
ecutive branch (Art 109 and
116). Constitutionally judiciary
is independent in performing
its functions (Art. 116A). In
practice, independence of judi-
ciary depends on many factors
including modes of judges' ap-
pointments, terms and condi-
‘tions of their services and ter-
mination of their tenure. While
our judiciary enjoys relative
independence, there are con-
crete suggestions, which are old
and -known to the commu-

nity, to enhance this indepen-
dence further. One such m:%ges‘
tion is to separate the judicial
magistracy from the executive
Fram?.cﬁgsu du;.l control of
ower ju the Supreme
Court andagy t};m ex:-::?.:tlvc
branch is a stumb block for
its smooth functioning. Lower
judiciary for all purposes
should be put under the exclu-
sive control and superinten-
dence of the Supreme Court.
This would not only enhance its
independence but also its ac-
countability to higher judi-
ciary. Higher judiciary, on its
part, would then feel more re-
sponsible, independent and
vigilant in controlling the
lower judiciary.

The above suggestions taken
into positive consideration
would certainly make judi-
clary, speciall f::rw:r udiciary,
more inde ent and account-
able. On the other hand, it is the
accountability of the higher ju-
diciary which is difficult to de-
fine and determine, and re-
cently this has been the focus of
diverging views and news.

111

The Constitution of
Bangladesh has given the
Supreme Court the power of {u-
diciary review of the executive
and legislative acts and this
power implies a power to inter-
pret the Constitution. In a coun-
try of written constitution, this
power is of great constitutional
significance and far-reachin
consequences, the full fury o
which is perhaps yet to be felt in
Bangladesh. Notably, the power
of judicial review and interpre-
tation of the Constitution has

-tional inte

E;E majt;ﬂgd than l!_ﬁ the hands
[ a n guerdians (Ibid.
pp. 37.38)

IV

No doubt, powers of judicial

‘Teview and interpretation of

our Constitution must reside
with the Supreme Court. There
is no alternative. This poten-
tially enormous wr will
perhaps further unfold to lead
t£: crit:cs to wonder whether

are in an operating judicial
dictatorship. \Bf: ar:gujnc day
likely to confront the question
whether it is the supremacy of
the Cunsti}uunn or the
supremacy of the a Court
that must be u he]dp?xﬁnswcr
ought to be that it is the
supr:mar:{. of the Constitution,
and that the Constitution must
not be interpreted where it is
not necessary to interpret, i.e.
where its meaning is simple
and clear, quite intelligible to
an ordin man.

Judicial power and judicial
independence is not the one and
the same thing. It is nece
for the judiciary to possess suf-
ficient independence to exercise
its power meaningfully and ef-
fectively. Higher judiciary in
Bangladesh does possess that
independence, and it has not
only effectively exercised its
power of review and constitu-
rpretation but has
also indicated the depth of this
potential power. Eighth
Amendment judgement ol the
Appellate Division in Anower
Hossain v State in 1988 pro-
nouncing the doctrine of una-
mendability of the basic struc-
tures of the Constitution and
declaring parts of the impugned

Our judiciary suffers from isolation and aloofness from
the community. Contrary to the traditional view, this
distancing from the people does not promote judicial
independence and integrity. . . Invisible barrier that
separates the community from the judiciary
should be removed.

been established in the USA not
by the Constitution but by judi-
cial decision in Madison v
Marbury case in 1803. The
power of judicial review and
guardianship of the Constitu-
tion has been so vigorously ex-
ercised by the US Supreme
Court that the Court did what
Jefferson warned against; it
made the written Constitution
“a blank pa
(William J Quirk, “Judicial Dic-
tatorship,” Society, Vol. 31, No
2, 1994, p 36). Only such exer-
cise of power led Chief Justice
Even Hughes, while governor of
New York, to say, “We are under
a Constitution. but the Consti.
tution is what the judges say it
is” (Ibid.). Given the actual
power the judiciary enjoys,
such arrogant pronouncement
is perhaps not unnatural. The
United States Supreme Court
during its more than two hun-
dred years of history has exten-
sively controlled executive and
legislative activities by its deci-
sions including one of declaring
an anti-slavery act unconstitu-
tional (Dred Scott v Sanford,
1856). The Supreme Court’s un-
reviewable r may lead an
unaccustomed observer to won-
der whether or not ‘the United
States is an operating judicial
dictatorship’. (W J Quirk. op cit,
p 34).

Abraham Lincoln was criti-
cal of the Supreme Court's
power. He conceded that the
court had the power to dispose
of the particular case before it
but denied it could fix the mean-
ing of the Constitution. This
would be the end of ple's
rule. Much earlier, Jefferson
observed absolute power of re-
view and interpretation would
place the E_)euplc under the
despotism of judicial oligarchy.
Much later Theodore Roosevelt
said, "It is the people, and not
the judges, who are entitled to
say what their Constitution
means, for the Constitution is
theirs, it belongs to them and
not to their servants in office.”
Ultimately the question Iis
whether the rights of the indi-
viduals are safer in the hands of

HERE is going to be a sea

change in the business en-

vironment facing the
SMEs in the new millenium.
The emergence of a "borderless
global economy” after imple-
mentation of O provisions
will provide both opportunities
and challenges for the en-
trepreneurs and business of all
types and sizes. The SMEs in
particular will find themselves
in the midst of a fiercely com-
petitive global economy than
they have ever rienced be-
fore. At the home front also
economic liberalisation mea-
sures introduced by the gov-
ernment in response to the
structural adjustment pro-
gramme of the 1980s, has cre-
ated a new business environ-

ment which is much more open, -

liberalised and deregulated
than before. It is thus impera-
tive that the SMEs have to be-
come more competitive, dy-
namic and growth-oriented to
withstand increased competi-
tion and retain as well as in-
crease their market share to be
able to survive and expand.

This note is not only one of
caution but also one of opti-
mism, new hopes and aspira-
tions. The new business envi-
ronment instituted by the
Uruguay Round Negotiations
will also bring in their wake
not only new challenges but
also new opportunities. The
high rate of technological
change, the
ket niche, free flow of informa-
tion and easier access to new

‘knowledge and markets will

also facilitate h of many
new SMEs especially in the
technology intensive areas i.e.
software, telecommunications,

Challen g

of new mar-.

by construction™ |

es Facing the S

amendiment illegal is one ex-
ample of immense judicial
er. More the power, more is
the necessity for its rational ex-
ercise. Absolute power ma
render the judiciary vulnerable
and susceptible to its misuse
and hence erosion of its au-
thority and legitimacy. Mere
self-restraint of the judges and
dictates of their conscience may
prove insufficient to save the
institution. To save the judi-
ciary from the tendency or
temptation of usurping the
powers of the legislature or of
the executive which may befall
on it as a result of the enormity
of power it enjoys, well-defined
and meticulously devised ac-
countability is the only safe-
guard. Judicial independence
and r without correspond-
ing accountability may turn
into arbitrariness.
To whom accountable? The
singular answer is that judi-
must be accountable to the
people. Article 7 of our Consti-
tution vests all power of the Re-
public in the people. No organ of
the government, therefore, can
evade accountability to the peo-
ple. Every organ and institution
of the government is assumed to
derive legitimacy from the
popular sanction of its activity.
However, the requirement that
the judiciary must be account-
able to the people needs eluci-
dation and concretisation. In
what concrete forms this ac-
cuuntabililg;: to be realised?
It has n rightly argued
that judiciary’'s institutional
legitimacy arises from deci-

sion-making fairness. When
individual judges render deci-
sions fairly, responsively and
compeltently, the court as an in-
stitution will presumably En{:}y
the respect and goodwill of the
citizens and hence greater legit-
imacy (Kevin M Esterling,
“Public Outreach: the Corner-
stone of- Judicial Indepen-
dence,” Judicature, vol 82, no 3,
1998, p 113). In the United
States constructive public criti-
cism of the decisions of the
judges helped the judiciary in
more rational and fair deci-

by Dr Momtaz Uddin Ahmed

electronics and many other new
consumer goods. The SME en-
trepreneurs to be able to take
advantage of these opportuni-
ties must possess improved
technological knowledge and
standards and greater adaptive
willingness and capabilities,
The challenge in this case will
be more of development of in-
novative entrepreneurs as op-
posed to creation of new enter-
prises alone. This indicates the
need for significant shifts in
the SME development policies
by putting far greater emphasis
on the development of success-
ful and dynamic entrepreneurs
who can perceive new business
opportunities and are willing
and able to take risks, and in-
troduce changes. innovations
and modernization. The pro-
motional and support services
now being provided by the
JOBS., USAID and MID sﬁ&q
are quite relevant and u 1,
but are yet to make significant
headway. :

The supply of innovative as
opposed to "Drone” en-
trepreneurs in most Third
World countries like
Bangladesh is wvery limited.
Lack of adequate educational
background, and expe-
rience and the o business
environment, business ethics
and culture etc. make our en-

eurs and managers more
imitative rather than innova-
tive. This is not to deny that
significant improvements are
at present with in-
creasingly new generation of
young and educated (i.e. MBAs)
entrepreneurs entering into
business, trade and ustries

in Bangladesh. However, their
sug]étl_',r is still modest and needs
to be increased through provid-
ing appropriate policy support
and promotional incentives.

Under the current market
economy paradigm, an overall
business environment con-
ducive to the growth of free en-
terprise system is critically im-
portant. In this context, an ap-
Frupriale macroeconomic

ramework supportive of
smooth SME development is an
essential prerequisite. The
SMEs, due to their scale barri-
ers, generally suffer from unin-
tended discriminatory credit
licies, access to information,
igh tax burdens etc. which
need to be revised and reformed
to ensure free access of these en-
terprises. '

At the micro level appropri-
ate policy strategies special
support measures may be de-
signed and implemented to en-
courage growth of the dynamic
and potentially dynamic indus-
trial sectors. In other words,
emphasis should be placed on
the development of SMEs along
those lines which have better .
prospects for growth in the
changed environment both at
home and abroad. In particular,

netration into export mar-

has to be as an advan
tage to be oited under the
liberalised trading regimes.

The entrepreneurs should be
enabled to constantly u e

their management skills
through provi them with
skill develo

pment training in
the relevant areas. should
have access to knowl and
information about latest tech-

sion-making. This

perhaps

prevented the judiciary from

ing 'autocratic’ as it was so
apprehended, and rescued it
from falling into degeneration.

Reaction of the people at
large to the decisions of the
courts and their right to criti-
cize the judiciary is a great
check on the judicial activities
and decision-making. It is not
the decision of an individual
case which matters, it is the to-
tality of several decisions taken

ifferent courts over a period
ol time which moulds the atti-
tude of the community towards
the judiciary. If the people’s
general evaluation is negative,
well, judiciary loses its legiti-
macy. le’'s must be accorded
opportunity to express their
opinions through ress,
meelings and general delibera-
tions. Judiciary is likely to
benefit from general criticism.
People's collective regard for
the judici ought to form the
basis of its legitimacy. The Con-
tempt of Court Act, 1926, is no
bar nst constructive criti-
cism. If any other law is any bar
that law needs to be amended.
Honourable judges of our apex
Court have recently observed
more than once that judges’ de-
cisions can be criticized. Justice
Latifur Rahman at a seminar
recently (Oct 25, 1999) held in
Dhaka has quoted in a positive
tone Justice P B Sabanta of In-
dia who said, "Absolute power
of the Supreme Court without
being accountable to the people
can be dangerous for democ-
racy.

Judicial independence and
judicial accountability are mu-
tually complementary in the
sense that accountability to the
people would raise judicial le-
gitimacy contributing thereby
to its independence and in-
tegrity. On the other hand, only
a genuinely independent and
responsive fjudiciary would
elicit rational public opinion
about its activities which is true
accountability. Consciousness
of the judiciary that it is being
constantly watched by the peo-
ple and that there are forums to
ventilate their reactions is a
strong safeguard against the
judges’ power-vulnerability.
Possible public reaction in
mind, their decisions are likely
to be falrer and more respon-
sive. More the general accept-
ability of the'decisions, more is
the legitimacy. More the legiti-
macy, more would be indepen-
dence and judgement tht
favour or fervour.

Our judtciary suffers from
isolation and aloofniess from
the community. Contrary to the
traditional view, this distanc-
ihg ‘from the people does not
promote judicial independence
and integrity, rather poses
threat to it. Invisible barrier
that separates the community
from the judiciary should be
remgoved. For the judicial deci-
sions to be fairer and more re-
sponsive and the public criti-
cism of the judicial decisions to
be more constructive, judiciary
and the community must un-
derstand each other better.
Community needs to be more
aware of the nature of judicial
functioning and the process of
decision-making. Judiciary too
must read social problems and
needs. True, judiciary's first
concern is to apply laws to
facts, but the judges also inter-

ret the law and use discretion.

w and discretion need to be
applied in the light of the social
needs.

Judges' participation in
what the Americans call ‘public
outreach efforts’ may provide
them the opportunity to under-
stand the community better and
also let the community under-
stand the judiciary better. This
will increase mutual confidence
on which can be built true judi-
cial independence and account-
ability. Otherwise there would
be crisis of legitimacy of the ex-
ercise of judicial power with
far-reaching adverse conse-
quences for the state and the
society. ’

The author is Member, Law
Commission .

MEs

nnlnﬁlea. products and markets.
Besides access to trai facili-
ties provided by the relevant
public and private sector insti-
tutions, the SMEs should also
have close lipkages with uni-
versities and specialized insti-
tutes like BCSIR, BSCIC, BIM
etc. to know about the latest de-
velopments and research find-
,ings on new process, products,
and markets. These institwu-
tions may hold seminars to ap-
praise the entrepreneurs from
time to time about new techno-
logical developments and new
markets.

The entrepreneur also has to
become responsive and adop-
tive to such new developments
to upgrade their knowl and

ence. To survive grow

in a competitive environment
" he has to continuously improve
and u e by use of
the facilities and services
available, through looking for
them and trying to make the
best use of them. In a private
sector-led growth process, en-
trepreneurial dynamism, sen-
aitiveness to markets and other
opportunities and above all the

urge to and are the
mmumaﬁﬁﬂﬂdmuﬂ be
ssed by a successful en-
l':pl‘!:'l;llr. Tl:ll: Eruv;mm&nt
can o provide broad policy
delines and create
nfrastructural and institu-
tional and other support mech-
anisms required to create and
maintain a neutral and ac-
tive business-friendly envi-
ronment for the small and
medium en who are
to take initiatives to utilize
them to their best advantage.
- The author is Professor of
Economics, Dhaka University.
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