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This is not an isolated occurrence in Bangladesh. In the Indian sub-continent alone half the population do not have any toilet to ease. Millions do

not have even one meal a day. Many more do not have any roof over their heads. 80% in the sub-continent live on less than two US dollars a day.
The beautifully coined international human rights instruments have no meaning or significance to these deprived millions, to the eight-year old
boy who escorts the beggar in the street corner of Dhaka or New Delhi or Islamabad from 6 in the morning till 10 in the evening, to the eight-

year old girl standing on the highway with her two-year old brother in her lap, her face representing the starving millions around the globe.

opportunity to meet Lord

Irvine of Lairg, the Lord
Chancellor of England, at his
office at the House of Lords. He
asked me a pertinent question
as to whether, in enacting law,
Bangladesh adheres to the
principles enshrined in various
international human right in-
struments. 1 did not give a
straight reply because | was
never associated with the pro-

IN February last year I had an

cess of law-making, except by

way of interpretation, as a judge
is often required to do. I replied
in a circuitous way that the
courts in Bangladesh always
prefer such interpretation, par-
ticularly in grey argas, con-
forming to human rights
norms. | also apprised him that
while suggesting reforms (either
by way ol enactment of new law
or amendment or repeal of any
existing law], the Law Commis-
sion certainly takes care to see
that its recommendations con-
form, to, and do not conflict
with, the international human
rights instruments.

There are, to my knowledge,
fup to 18 December 1992)
ninety-five international hu-
man rights instruments, which
include Declarations,
Covenants, Conventions, Pro-
tocols, etc. Bangladesh is a
state-party to only nine of them
which are as follows:

1)} International Convention
on the Elimination of All
Forms of Racial Discrimina-
tion

2) International Convention
on the Suppression and Pun-
ishment of the Crime of
Apartheid 3) Convention on the
Rights of the Child

4] Convention on the Elimi-
nation of All Forms of Discrim-
ination Against Women

5) Slavery Convention

6) 1953 Protocol amending
the 1926 Convention

7) Supplementary Conven-
tion on the Abolition of Slav-
ery. the Slave Trade, and Insti-
tution and Practices Similar to
Slavery: !

8) Convention for the Sup-
pression of Traffic in Persons
and of the Exploitation of Pros-
titution of Others. '

The British Experience

The constitutional and legal
positions in respect of interna-
tional instruments, treaties etc.
(including the human rights in-
struments adopted by the world
community] are by no means
uniform, but diverse and differ-
ent in different countries, al-
though they are generally
adopted by consensus of na-
tions. The internationalisation
of basic human rights and their
consequent enforcement by the
world community against na-
tion-states still remains a far
cry from the ultimate aims;
even 399 years after Grotius
propounded his thesis that
when the Sovereign of a state

rsistently trampled upon the

asic human rights of his sub-
. jects, it became an interna-
tional issue. So, enforcement of

the basic human rights norms
largely remains the responsi-
bility of the viclators of those
rights, acting merely on subjec-
tive satisfaction as in the case
of Liversidge. In the words of
the lone voice of the only dis-
senting Law Lord, in matters of
the basic human rights of a sub-
ject, the right to liberty and
freedom, even the judges were
more executive than the Execu-
tive itself. International human
rights norms have, however,
entered into English courts
through judgements of the
European Court ‘of Human
Rights which are enforced by
the Government as a member of
the European Convention for
the Protection of Human Rights
and Fundamental Freedoms.
The English judges also follow
the decisions of the European
Court of Human Rights unless
they are inconsistent with any
law made by Parliament. So.
statutory law passed by the
British Parliament prevails
over rights recognised by the in-
ternational human rights in-
struments. In quite a number of
decisions the courts in England
have laid down the constitu-
tional and legal position as
follows:

Firstly, in the United King-
dom, international Conven-

tionis and Covenants are not -

part of the law of the land even
though the United Kingdom,
has ratified them. A change in

the existing law to make it con-
form to the principles of inter-
national Conventions or Con-
vents can be made only by Par-
liament.

Secondly, when a statute is
challenged as being in violation
of the terms of an international
covenant to which the United
Kin%dum is a party, the courts
shall act on the presumption
that Parliament intended to
conform to the international
obligations as far as possible,
but this presumption is rebut-
table and the municipal law
must prevail if the interna-
tional obligation is clearly con-
trary to it,

Thirdly, though the United
Kingdom has ratified an inter-
nationdl ‘¢ovenant (such as the
International Covenant on
Civil and Political Rights], the
British courts cannot directly
enforce the rights guaranteed by
the covenant so long as they are
not adopted by legislation by
Parliament.

I did not draw the attention
of his Lordship the Lord Chan-
cellor to the tact that, despite
the Report of Parliamentary
Committee more than twenty
years back. nothing has been
done to codify human rights in
a Bill of Rights, and Lord Wade's
Bill introduced in 1977 for the
purpose still remains inactive.

The USA Perspective

The position in the United
States is settled by Article VI of
the US Constitution, the second
paragraph of which reads:

"This constitution, and the
Laws of the United States which
shall be made in Pursuance
thereof; and all Treaties made,

or which shall be made under
the Authority of the United
States, shall be the supreme
Law ol the Land: and the Judges
in every State shall be bound
thereby. anything in the consti-
tution or Laws of any State to
the Contrary notwithstanding:
The result of the above pro-
vision is that a treaty has the
same status in the United States
as a lederal law. By a series of
decisions this provision of the
US Constitution has been in-
terpreted to mean that (a) where
a treaty is self-executing, it be-
comes operative without re-
quiring any legislation to im-
plement it and it would prevail
over any federal law enacted
prior to it, but federal legisla-
tion enacted subsequent to it
would be deemed to have re-
ealed the conflicting treaty,
however, the courts start with a
presumplion against such re-
peal); (b) if a treaty is not self-
executing, courts cannot en-
force it until it is implemented
by a valid law. In another case,
it was held that although the
UN Charter has no binding le-
gal effect and is non-self-exe-
cuting, as it embodied the pledge
of the United States "to promote
universal respect for, and ob-
servance of fundamental
rights.” the court might invali-
date a stale law which con-

that behalf by the Indian legis-
lature. Secondly, even if a rule
of international law is adopted
in an Indian statute; it is the
statue that will prevail if it is
inconsistent with the rule of in-
ternational law. The Directive
Principles in the Indian Consti-
tution, Article 51 (c] included,
exhort the government and the
legislature to implement the
obligations under interna-

tional law and treaties, but by
no means permit the municipal
courts to compel them to do so.
S0, the constitutional position
in India is that an interna-
tional human rights instru-
ment to which India is a party
does not ipso facto become part
of the municipal law of India,
and therefore the courts in In-
dia are bound to apply the mu-
nicipal law where the is a con-
flict with international law.
The Indian Supreme Court has
qualified this constitutional
position by declaring that the
municipal courts should so in-
terpret rules of the municipal
law that they should, if possi-
ble;, not be inconsistent with

those of international law; This

qualification is obviously sub-
ject to "buts” and "ifs."

The Bangladesh

Context
The constitutional position

It would, however, be unfair not to point
out that quite a sizeable number of human
rights norms enunciated in the Internation-
al Bill of Rights have been included in the
constitutions of almost all countries which
framed their constitutions after the Second

World War as judicially enforceable
fundamental rights. India and Bangladesh
are no _exceptions.

flicted with this international

pledge. :

| Constitutional
‘Position of India

The Indian Constitution
reads in Article 51 (¢) as fol-
lows: "The State shall endeav-
our to foster respect for interna-
tional law and treaty obliga-
tions in the dealings of organ-
iseliirgeople with one another.”

e above provision is, how-
ever, hedged in by Article 37,
which makes this provision
unenforceable by the courts.
There is also no provision in
the Indian constitution like
Article VI para 2 of the US Con-
stitution.

So. the constitutional posi-
tion in India, despite Article 51
(c), is that rules of international
law or treaties to which India is
a party do not automatically
become part ol the municipal
law, and therefore the interna-
tional human rights norms do
not automatically become en-
forceable after ratification so
long as law is not enacted in

in Bangladesh in relation to the
international instruments is
similar to that of India. Article
25 of the Bangladesh Constitu-
tion which, like India, is a fun-
damental principle of state
policy unenforceable judicially,
provides: "The State shall base
its international relations on
the principles of respect for na-
tional sovereignty and equality,
non-interference in the in-
ternal affairs of other coun-
tries, peaceful settlement of in-
ternational disputes, and re-
spect for international law and
the principles enunciated in the
United Nations Charter...."

In Bangladesh also, mere
ratification of an international
instrument does not make its
provisions judicially enforce-
able, and does not make it a
part of the municipal law. Con-
sequently, in case of conlflict,
the municipal law will prevail.

In fact, the greatest obstacle
to implementation of the inter-
national human rights norms
by the world community is the
concept of 'national

sovereignty" as well as princi-
ple underlying “"non-interfer-
ence in the ‘internal' affairs of
other countries." Most of the
nation-states still consider that
violation of the rights of their
subjects, internationally
recognisec human rights norms
included, are their "internal
affairs” and almost a birth-
right. The thesis propounded by
Grotius (when the sovereign of a
stale tramples upon the basic
human rights of his subject, it
does not remain an internal
affair of the sovereign but be-
comes an international ques-
tion and such an arbitrary ruler
forfeits his rights as a sovereign
under international law and in
such cases, other nations will
be justified to intervene) re-
mains an illusion.

It would, however, be unfair
not to point out that quite a
sizeable number of human
rights norms enunciated in the
International Bill of Rights
have been included in the con-
stitutions of almost all coun-
tries which framed their consti-
tutions after the Second World
War as judicially enforceable
fundamental rights. India and
Bangladesh are no exceptions.

In Bangladesh those few
norms, are, therefore, part of
the supreme law of the land and

any law or any action contrary
to or inconsistent with, those
norms is void to the extent of
the inconsistency, Moreover,
machinery and procedure have
been fprcwidcd in the constitu-
tion for enforcement of those
1norms,

Some Options and
Considerations

[n a state where interna-
tional treaties do not automati-
cally become part of the domes-
tic law as soon as they are rati-
fied, a number of position in re-
lation to international human
rights instruments can be
adopted, and these positions
may be summarised as follows:

a}) It may decline to accede to
and ratify the instrument in
question::

(b) 1t may ratify the instru-
ment but pass no legislation ex-
pressly incorporating it into
the domestic law:

[c) It may ratify the instru-
ment and pass no legislation to
incorporate the instrument
into the domestic law, but it
may proceed to J:ass specific leg-
islation amending particular
aspects of the domestic law
which are in conflict with the
provisions in the instrurments:

{d)} It may ratify the instru-
ment and pass no incorporating
legislation but instead simply
issue directives instructing its
public officers to abide by the
instrument and in this way,
render the instrument domesti-
call(v operative and effective;

e} It may ratify the instru-
ment and pass legislation to in-
corporate it into the domestic
law. .

Some countries face peculiar
difficulties in implementing
certain provisions of a number
of international human rights

Of Judges and Justice

By Raju Ramachandran

instruments. Particularly those
relating to the equality clauses,
for socio-political reasons. In
these countries various com-
munities are governed by their
respective personal laws in
matters of marriage. divorce,
guardianship, inheritance; etc,
The gender discrimination on
the ground of sex is patent in
these communities and is sanc-
tioned by their personal law,
based in some cases on stron

religious sources. The task o
law reform in such areas as

-these in pursuance of the equal-

ity clauses based on interna-
tional human rights norms is
extremely difficult.

There are other areas where
socio-economic conditions are
insurmountable barriers
against implementation of var-
ious provisions of the human
rilghts instrument. Earmestness
of the international commu-
nity may probably remove
these socio-economic barriers,

Last but not the Least

Some time ago in a southern
district of Bangladesh. a daily
labourer could not provide food
to his wife and two sons for two
days. On the third morning, the
two sons started crying for food.
There was no food in his shanty
house but there was a bottle of
liquid insecticide before him.
He poured the liquid into two
glasses and offered the ﬁlassea
to his children. The children
drank the liquid and died. The
mother followed, having been
unable to bear the grief. She did

too. The labourer is in police
custody on charge of
manslaughter,

This is not an isolated oc-
currence in Bangladesh. In the
Indian sub-continent alone
half the population do not have
any toilet to ease and was them-
selves. Millions do not have
even one meal a day. Many
more do not have any roof over
their heads:. 80% in the sub-
continent live on less than two

- US dollars a day. The beauti-

fully coined international hu-
man rights instruments have

no or significange to { _ PIERA NS
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eight-year boy who escorts
the beggar in the street corner of
Dhaka or New Delhi or Islam-
abad from 6 in the morning till
10 in the evening, to the eight-

ear old girl standing on the

ighway with her two-year old
brother in her lap, her face rep-
resenting the starving millions
around the globe.

Can those great ple who
are the architects of nearly one
hundred human rights instru-
ments postpone space explo-
ration, nuclear testing, and the
manufacture of nukes, and di-
vert their resources from these
ventures until those instru-
mtlaglts really become meaning-
Ll

The writer is a Member of
Bangladesh Law Commission.

This is a slightly edited ver-
sion of the keynote paper pre-
sented in the British-Bangla
Law week 1998.
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Continued from last week

NLIKE in the US and Aus-
tralian apex courts; our
Supreme Court judges,

like judges in England do not
have ‘'law clerks’ to provide
them research assistance.
Considering the complexity of
issues dealt with by our
Supreme Court, the desirability
of a viewpoint different from
the sharply competing ones
presented by the rival parties
and the pressure of work upon
the judges and their ages
linvariably over 55). our
Supreme Court judges are badly
in need of research assistance.
But the US system of bright law
raduates being attached to
upreme Court judges for a few
years before embarking on lu-
crative careers in law firms is
unlikely to be workable at pre-

sent in India. Law clerks are

privy to judicial decision-mak-
ing processes. The nature of the
job requires a high degree of
confidentially, and contact
with the Bar sﬁmuld be kept out.
A possible solution would be to

ect lawyers in their late thir-
ties, appoint them to judicial
positions and then depute them
to work as law clerks or judicial
secretaries to Supreme Court
judges for terms of 3-5 years, af-
ter which they can function as
judges of High Courts.

What strikes any lay wvisitor
to the courts is the total uncer-
tainty about when a case will
reach for hearing, even if it fig-
ures in the list of business of a

particular day. In fact a case
may ﬁ%urﬁ in a list for weeks
and still not reach for hearing.
Omn the other hand, a case al the
bottom of the list may reach for
hearing within the first hour
because the previous cases have
either been quickly disposed of
or adjourned. Both lawyers and
litigants are caught unprepared
dand unawarcs.

Time management in courts
requires that judges place a
firm time limit on oral advo-
cacy, and insist on written
submissions. This would, of
course, require that lawyers
present fully researched written
arguments in court well before
the hearing, and that the judges
read the submissions before the
commencement of the hearing.
Oral argument will be confined
to highlightinf important
points and supplying clarifica-
tions. A switch over from oral
to ‘written advocacy will con-
tribute towards better prepara-
tion by lawyers, better time-
management and smoother,
quicker dispenisation of cases.

The process of removing a
judge is a complicated one, in-
volving signatures by a pre-
scribed number of MPs, ap-
pointment of an Inquiry
Committee by the Speaker of
the Lok Sabha or the Chairman
of the Rajva Sabha after form-
Ing a prima-facie opinion. and
voting in Parliament if the
Committee finds the judge
guilly of misbehaviour. The ex-
perience of the attempt to re-
move Justice V. Ramaswami of
the Supreme Court highlighted

the inadequacy and undesir-"

ability of the Parliamentary
mode of removing a judge. In-
evitably this involves political
lobbying which itself is in-
evitably preceded by a trial by
the press. While this can subject
an upright but politically in-
convenient judge to vendetta, it
can atsnf lﬁnagle an errant but
resource udge to esca LI~
ishment. Tll’lf.': process {Eedl;sci—
plining judges is best left to a
small but high-level body. The
National Judicial Commission
could perform this task, in ad-
dition to being responsible for
making judicial appointments.

One vexed question thrown
u;l?l by the Ramaswami affair is
whether there should be major
or minor penalties, depending
on the kind of misbehaviour of
which a judge is found guilty.
But the idea of classifying a
jucjjge's misconduct into major
and minor grades is abhorrent,
at least in the context of the su-
perior judiciary. A judge under
a cloud of a minor penalty like
a reprimand or a censure would
lack legitimacy: his function-
ing would shake the confidence
of the public in the administra-
tion of justice. A judge accused
of misbehaviour either stays
on after an honourable vindica-
tion, or goes on being found
guilty.

No study of the role of judges
in administering justice would
be complete without a look at
the district judiciary which
starts from the lavg of the
Munsiff and goes up to the level
of the District Judge, The con-
ditions in which the district
judiciary functions are ap-

'pallini_{. Poor  service condi-
dC

tions, lack of adequate housing
and transport facilities and tne

non-availability of books and -

secretarial assistance have
made it virtually impossible for

judicial officers to lead a life of

dignity or perform their work
with competence. The failure of
the executive to take ameliora-
tive steps in this regard ulti-
mately left the Supreme Court
with no option but to give its

own directions in 1991 with a
view to improving the service
conditions of the district judi-
ciary.

Added to the economic pres-
sure, the district judiciary have
to cope with the threat of bodily
harm from disgruntled litigants
and aggressive elements in the
legal profession itself, It is not
uncommon to hear of judges
being wverbally abused by
lawyers when they fail to get
favourable orders (these in-
stances are not confined to the
district courts, but have been
reported from High Courts as
well). Of late there have been
instances of molestation and
assault of judges by lawyers.
(Again. there is an instance
from a High Court). Judges func-
tioning under such threats
have to be of superior mettle to
be able to administer justice
‘without fear or favour, affec-
tion or ill-will', and those who

manage to do so are worthy of
notice and appreciation.

One long-needed reform is

the creation of an All India Ju-
dicial Service on the lines of
other All India Services for the
district

judiciary. This was

{udiciar}r

recornmended by the Law
Commission of India as far
back as in 1958 in its 14th Re-
port, and thereafter in its 77th
Report in 1978 and its 116th
Report in 1986. The Chief Jus-
tices Conferences of 1961, 1963
and 1965 also favoured the pro-
posal and the 42nd Amend-
ment of the Constitution (1976)
specifically enabled Parlia-
ment to create an All India Ju-
dicial Service. The Supreme
Court in a judgment in 1991
again recommended the cre-
ation of such a service, but
nothing has been done so far.

The creation of such a ser-
vice would result in the imposi-
tion of higher standards, and
the prestige it would command
may attract better talent. It
would ensure a measure of uni-
formity in the standards of all
High Courts since a significant
proportion of High Court judges
are drawn from the district ju-
diciary. It would also create a
national outlook at the level of
the district judiciary and would
curb regional tendencies which
have crept into all institu-
tions. The same logic which has
created a consensus that one
third of the judges of every
High Court should be drawn
from outside the state requires
the setting up of an All India
Judicial Service for the district

judiciary.

The concerns reflected here
are not peculiar to the Indian
alone. In his judges
1987), distinguished British
Queen's Counsel David Pannick
says 'English Judges have every

reason to be proud of the qual-
ity of there performance and no
reasons to fear more extensive
public knowledge and assess-
ment of their work. Neverthe-
less, there are aspects of judi-
cial administration — ap-
pointment, training, disci-
pline, criticism. mysticism and
publicity — which hinder, or de-
tract from their ability to serve
society. We need judges who are
not appointed by the unassisted
efforts of the Lord Chancellor
and solely from the ranks of
middle-aged barristers. We need

judges who are trained for the
job, whose conduct can be freely

* criticized and is subject to in-

vestigation by a Judicial Per-
formance Commission; judges
who abandon wigs, gowns and
unnecessary linguistic le-
galisms; judges who welcome
rather than shun publicity for
their activities.

It is unlikely that men and
women will ever cease to
wound, cheat and damage each
other.- There will always be a
need for judges to resolve their
disputes in an orderly manner.
As people grow even less willin
to accept unreservedly the de
mands of authority, the: judi-
ciary, like other public institu-
tions, will be subjected to a
growing amount of critical
analysis. The way in which
Judge and Co'; is run is a matter
of public interest and will in-
creasir?lg become a matter of
public debate’.

The writer is an advocate of

the Supreme Court of India.

1 To describe it

party

Y2K Legal Issues

By Tanjib-ul Alam

HE people in Bangladesh
now generally understand
the "Year 2000 Problem".
in simple
language, many computerised

systems are programmed to use

two digits rather than four-digit -

number to represent the year.
The “19" that precedes dates in
this century was assumed.
Systems programmed in this
fashion will treat the Year
2000, stored in their system as
“00%, as the year 1900, As a
result, systems or programs
that use dates to perform
calculations, comparisons, or
sorting may generate incorrect
results when working with

ars after 1999. For example, a

rm with a system that is not

compliant may be unable to
receive or process payment
information in January 2000
for a transaction that took
place in December 1999.

There has been considerable
speculation in the legal sector
around the world that the year
2000 computer problem will
generate substantial amounts
of litigation. Capers .Jones,
Chairman of Software Produc-
tivity Research, has speculated
that for every dollar not spent
or. repairing the year 2000

problem, the anticipated cost of

litigation and potential dam-
ages will prﬂbahli) amount to in
excess of ten dollars. One legal
commentator has estimated
that the ultimate litigation may
cost S1 trillion. It is anticipated
that year 2000 litigation would
exceed even the estimated total

annual direcl and indirect costs

of all eivil litigation in the
United States.

Reasons for Y2K
litigation

The reason why some litiga-
tion is inevitable due to the year
2000 problem stems from the
fact that about 505 of the com-
panies with a Y2K will not be-
come fully Y2K compliant by
January 1, 2000. The reason
why so many companies will
fail in their Y2K corrective ef-

ally or as a class, tenants or
governmental entities, among
others. Potential defendants
include product vendors, con-
tract parties, banks, stock bro-
kerage firms, service providers,
boards of directors and top
management, building owners
of “smart” buildings providing
telecommunications service
and governmental entities.

What are some
poitential causes

of actions?

Causes of action for Y2K
problem would depend on the
nature and relationship of the
parties.

1. In a suit against hardware
and software vendors and
service providers:

The following are some po-
tential causes of action:

(a) breach of an ress
warranty that a product is
Y2K compliant

(b) breach of an ress
warranty by the vendor
that the software contains
no “viruses”, arguing that
the Y2K "Millennium Bug”
constituted a "logic bomb"
(a debilitating software
code akin to a burus, that
activates itself at a speci-
fied date or time),

(c) negll%ent misrepre-
sentation of fraud, on the
theory that the vendor
knew that-the plaintifl in-
tended to utilise the prod-

uct into the next century
and fraudulently failed to
alert plaintiff to the fact
that the product would not
operate properly past its
first "event horizon” which
mighty even preceded Jan-

uary 1. 2000;

EI-‘-("cri] tort claims for per-
sonal injury or property
damages, based on negli-

ent misrepresentation,
raud or strict product lia-
bility:

(e) claim for injunctive
relief against wvendors
which refuse to grant ac-

One of the common features in Bangladesh is
that most of the transactions take place without

_exception to that. Percentage of having properly
drafted computer contract in Bangladesh is
nearly zero. Need for a properly drafted

computer contract can not be ign

ored. Most of

uncertainties surrounding Y2K could have been
resolved had there been a system of computer
contract. Significant amount of money could
have been saved if the consumers had cared for a
written contract before entering into a computer

contract.

fort is that (a) they are starting

too late, (b) they are not devot- -

ing sufficient personal and
funds to the effort, (c) there are
not enough trained program-
mers available to fix all of the
software code requiring correc-
tion, (d} not enough time and
will be devoted to the testing
phase, which could be the most
expensive and time-consumin
phase for many companies, (e
even if a particular company
becomes ullg compliant, its
system may become contami-
nated by data or software sup-
plied by outside third parties
who have not become compli-
ant, and (f) the city or pgeo-
graphic area in which the com-
Eany has its offices may not
ave YZK compliant telecom-
munication and electric utility
systems, resulting in infras-
tructure failures which nega-
tively impact on the company:.

When will the litigation
begin?

Suits may arise in the near
future involving, for example,
(a) claims that software and/or
hardware purchased or licensed
was not "Y2K compliant”™ as
warranted, (b) claims that long-
term maintenance providers or
data procession outsourcing
providers should absorb part or
all of the plaintiffs’ Y2K correc-
tive costs, or (c) claims for dam-
ages due to the malfunction of
non-compliant software appli-
cations which conduct forward-
looking calculations. The first
Y2K suit in USA was filed b
Produce Palace against TE
America, Inc., claiminF that
cash registers were failing to
dandle credit cards with expi-
ration dates in the year 2000
due to TEC computer system
which only recognised two digit
date fields. The second major
US Y2K litigation filed was At-
laz International, Ltd. V. Soft-
ware Business Technologies,
Inc. and SBT Accounting Sys-
tems, Inc. In UK the Court of
Appeal dealt with Y2K issues in

St Albans City and District
Council v. ICL, where the Court
of Appeal upheld the decision of
the Eligh Court ghrin{g a restric-
tive interpretation of the exclu-
sion clause inserted by the

software supplier.

Who will be the parties

to the litigation?
The possible plaintiffs
commencing Y2K litigation run
the gamut of potential plain-
tiffs: private sectors companies,
overnmental entities, share-
olders of companies, third
intellectual property
owners. Customers, individu-

cess to the source code of a

+ licensed program so that
the licensee may modif
the software to make it Y2
compliant;

(f) failure or refusal to
correct the Y2K defect as
part of an existing long-
term maintenance agree-
ment or long-term out-
sourcing agreemernt.

2 In a suit against hard-
ware and/or software consul-
tants the following are some of
the causes of action:

{a) claims of negligence in
failure to design Year 2000 co

liant computer systems or neg-
igent misrepresentation inn
failure to warn plaintiff the
Year 2000 compliancy problem.

(b) Claim of failure to exer-
cise "good faith and fair deal-
ing” in failing to disclose to the
plaintiff the Year 2--- compli-
ancy problem as part of consul-
tation with respect to the pur-
chase of a computer product;

[c) Computer malpractice in
designing a computer system
which became obsolete due to
the Year 2000 problem.

3. In suits against boards of
directors and top management:

(a) ~Waste of corporate as-
sets;

(b) Breach. of fiduciary duty,
duty of due care and /or duty of
loyalty.

4. In suits against software
licensees:

Infringement of intellectual
property rights of a licensor,
due to the object code only li-
CENSee reverse engineering
software in order to modify the
source code to make it Y2ZK

_compliant,

Almost every class in the
business community will be
vulnerable to Y2K suit. These
include suit against product
manufacturer on the ground of
manufacturing of non-compli-
ant products, against employers
of software programmers on the
ground of breach of confidence,
against insurers on various
grounds including business in-
terruption damage etc.

It is true that we are going to
affected by YZK problem, but
given the multifarious rela-
tionship with developed coun-
tries with various business in- ,
stitutions in Bangladesh, it,.
would be prudent for us to be
aware of technological vicissi-
tude. Just in case any who
is planning to become Y2K the
following should be taken into
account. 2

The writer, a Barrister-at-
Law is an advocate.




