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law and Our Rights

Public Interest Litigation in Ban

LTHOUGH pubilic interest

litigation (PIL) has only

been a visible feature in
our courts in the 1990s, it is
part of a much longer history of
democratic struggle which
implicates law and the judicial
process. Enabled by the
transition to democracy, PIL is
itself now a part of the process
of democratic transition.

Earlier, judicial interven-
tion had been invoked against
the worst excesses of autocratic
or military regimes, in respect
of illegal detention, arbitrary
arrest, torture, ill treatment
and arbitrary executions. Such
legal strategies formed a part
and arose out of the ongoin
movement for democracy. wit
many of the primary actors be-
ing individual lawyers active
both in the bar and 1 party pol-
itics.

In contrast, the recent devel-
u}:nmut of PIL depends on
changed actors, with civil soci-
ety ordanisauons, free of any
political party affiliations, tak-
ing the lead in developing PIL.
The real shift has come with the
growth of rights-based non-

rofit, organisations, working
rom the margins of formal as-
sociations such as bar associa-
tions, and their ability to build
effective legal coalitions with
progressive lawyers.

The Actors

The Petitioners

In Bangladesh, PIL has been
led primarily by lawyers or
civil society organisations. In a
few significant matters, the
court has taken suo moto ac-
tion, in order to address human
rights abuses within the prison
system or. most recently, acts of
criminal violence during har-
tals (general strikes). However,
in the majority of cases noted
below, a handful of human
rights, legal aid or lawyer's or-
ganisations have initiated legal
action (such as Ain o Salish
Kendra, the Bangladesh Leial
Aid and Services Trust, the
Bangladesh Environmental
Lawyer's Association or the
Bangladesh Women Lawyers’
Association). In cases relating
to the issue of safe custody,
women's rights groups (such as

Mahila Parishad or the
Bangladesh Nari Progoti
Shongo) have also come for-

ward as petitioners. In a few
cases, public spirited individu-
als (see Sharif Nurul Ambia v
DCC], local community groups
Isee Senbag Thana Pollution
Free Environment Cormnmittee u
Bangladesh) or civil society or-
ganisations (such as the Shon-
milito Shamajik . Audolon)
have catalysed PIL. with the as-

sistance of legal aid orcanisa-
tions.
The ents

PIL directly pits civil society
organisations against the state.
ile civil society actors initi-
ate PIL, state agencies are im-
pleaded as respondents in each
case. The cases filed so far have
impleaded as respondents the
Ministries of Home Affairs,
Environment and Forestry,
Foreign Affairs and Law, Jus-
tice and Parliamentary Alffairs,
as well as police and prison au-
thorities and the relevant statu-
tory bodies charged with envi-
I traditionally been viewed
as the weakest of the three
organs of state, because it does
not have an inbuilt mechanism
to enforce its writ. Its relevance
and authority depend entirely
on the respect accorded to it by
the executive and the
legislature. It may be trite to say
that an independent, fearless
and competent judiciary is
essential for the survival of
democracy, the rule of law and
civil liberties. But a hyperactive
judiciary presents its own dan-
gers to democracy because
judges are not elected and are
practically irremovable under
our Constitution. In fact, in the
current debate in the United
Kingdom over the need for a Bill
of Rights, serious fears have
been expressed in responsible
quarters about the desirability
of giving unelected judges the
power to strike down laws of
Parliament which offend the
Bill of Rights. Expressions like
Judicial despotism' and ‘judi-
cial tyranny' are freely used in
public discourse in major
democracies: expressions that
seem blasphemous in India. A
Harvard professor went to the
extent of describing the activist
judiciary in the USA as 'the im-
perial judiciary’
Over the years, the judiciary
in India has come to occupy a
position not merely of pre-emi-
nence- but supremacy. The
ower of judicial review over
aws which offend the provi-
sions of the Constitution has
always been there, as a neces-
sary concomitant of a written
federal constitution which
clearly demarcates the fields in
which Parliament and the state
legislatures can legislate. The
chapter on fundamental rights
begins with an article (Article
13) which states that laws
which offend fundamental
rights shall be void. But the
area in which the judiciary has,
by its own interpretation, as-
serted primacy is in the area of
amendments to the Constitu-
tion.
Now constitution-making is
a political process: a nation's
constitution is not a legal doc-
ument, but a political testa-
ment. Equally, it must follow
that any changes needed in a
country's basic laws are matters
of political judgment. In the
early years of the working of
the Constitution, the judiciary
took the view that the power of
Parliament to amend the Con-
stitution, subject to the proce-
dural safeguards provided in
the Constitution itself, was ab-
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ronmental regulation. In many
cases, PIL has sought to estab-
lish the state's responsibility
for its positive acts resulting in
violations of constitutional
rights. It has also sought, on oc-
casion, to impute responsibility
for the consequences of state
inaction, specifically for the
failure to fulfil the obligation of
due diligence to prevent rights
violations by non-state actors.
In such cases, private actors
have been impleaded as respon-
dents (such as the Bangladesh
Medical Association, a private
association of doctors, in a case
challenging the validity of their
nation-wide strike).

The Issues

PIL has addressed a wide-
ranging set of civil society con-
cerns, relating to both individ-
ual rights and the broader de-
velopment agenda.

Initially focused on the clas-
sic.civil liberties issues, such as
custodial ill-treatment
(through the use of bar fetters),
PIL has expanded to address eri-
vironmental questions, the
rights of communities (through
a series of cases challenging
forced evictions), and consumer
protection issues.

PIL has itself become’ part of
the struggle to institutionalise
democraey. as cases have been
filed challenging the proposed
legal framework for local gov-
ernment elections as well as
continuing state controls over
the electronic media.

Further, PIL has sought to
deepen our understanding and
practice of democracy, in which
each citizen's individual rights
and autonomy are respected.
Thus, a series of PIL cases have
been filed challenging the prac-

By Sara Hossain and Mirza Hassan

tice of incarcerating women in
jail in so-called "safle" custody,
a practice which appears to be
premised on women's incapac-
ity to make independent deci-
sions or live autonomous lives,

In a sense, PIL has been used
by civil society actors not only
in attempts to discipline the

state, but also to trammel the
unfettered operation of the

market and to develop con-
sumer protection. Thus PIL has
been initiated to limit the im-
pact of an unregulated market
in curtailing the enjovment of
the right to health, in relation
to the sale and distribution of
irradiated milk, and the impact
of the explosion at the Magur-
chara gas field.
Expanding Rights

Through PIL, the parameters
of rights may themselves be ex-
panded. Thus, the right to life is
interpreted progressively in the
context of PIL to include not
only the right to a healthy envi.
ronment but also the right to
education in relation to cases
on the sale of irradiated milk
and the implementation of the
Flood Action Plan respectively.

The rights to equality, equal
protection under the law and
non-discrimination have been
invoked when challenging re-
strictions on the disabled from
appearing in civil service ex-
ams, the imposition of the
Flood Action Plan. the tratfick-
ing of children for use as camel
jockeys and the incarceration
of women and girls in jail in
"safe" custody.

The right to free expression
has formed the basis of a chal-
lenge to the continuing state
control of the electronic media.

The right to freedom [rom

torture or truel, inhuman and
degrading treatment or pun-
iIshiment has been implicated in
challenges to the practice of
“sale” custody or the use of bar
fetters on prisoners, as has the
right to personal liberty, in re-
lation to the detention of a
relugee and ol a person who
served vears in prison follow-
ing the completion of his sen-
terice.

Aims of PIL

PIL is premised on a recon-
ceptualisation of the state as a
wellare state deeply involved in
sovial and economic transfor-
niation, rather than a law and
order state or regulatory state.,
PIL provides a means rﬁ]r civil
society actors to concretise this
notion ol the state as a welfare
state and to demand that it en-
torce fundamental rights and
principles. rather than merely
articulating them as aspira-
tional goals.

[t also provides a means to
compel the state to begin to
emerge from a colonial legal
regime and to make the consti-
tution work by enforcing fun-
damental rights, Given the fail-
ures of our political system to
address or {mplement the de-
mands raised by democralic
movements. civil sociely is
consirained to lake recourse to
the law. through PIL, to press
for these demands and to en-
lorce the state’'s political ac-
countabhility, So, lor example,
PIL has addressed two issues at
the centre of the political
agenda, relating to local gov-
ernment, in relation to certain

provisions ol the Gram
Parishad Act ([which has
elicited a promise from the
Government to consider possi-

ble amendment of the offending
provisions] and media auton-
omy (where no action has been
1&13&11 by the Government as
yet).

The Impact

Successes

There have been a number of
major success stories resulting
from PIL. In a case filed by
BELA. the BMA, a non-state ac-
tor, was compelled to call off a
national strike following the
issuing of a mandatory injunc-
tion by the High Court Division.

In the first and only judg-
ment of the Appellate Jgivisin'n
in a PIL matter to date, in BE-
LA's case challenging the im-
plementation of the FAP-20
Project, it was held that rights-
based civil sociely
groups/advocacy organisations
with a demonstrated track
record could initiate actions for
the redress of the rights of those
unable to access the courts for
reasons of poverty or other dis-
advantage. (Although PIL cases
had been initiated earlier, the
FAP case resulted in the first
judgment establishing this ex-
panded notion of standing].

In other cases, although
judgments may not have been
passed, interim orders have ef-
fectively brought about the re-
sults sought and provided sub-
stantive relief to those affected.
Court orders have resulted in
the protection of thousands of
basti (slum) residents from
forced eviction. In individual
cases, interim orders have also
led to the release of women held
in "safe" custody or prisoners
held in bar fetters.

Limits

Of course, PIL is not and
cannot be a substitute for other
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solute. But in the Golaknath
case (1967) the Supreme Court
took the view that fundamental
rights could not be touched,
even by an amendment to the

onstitution,. S ears later, i
esavananda lﬁﬂ'araﬁ'ls %ras:g

(1973), the Supreme Court by a
thin majority held that the
power of Parliament to amend
the Constitution did not extend
to altering its 'basic structure'.
What constitutes this basic
structure i{s a matter for the
courts to determine on a case by
case basis. Today it might be
obvious features like
sovereignty, democracy, secu-
larism and federalism. Tomor-
row, it could extend to such as-
pects as the Westminster-model
and federalism with a strong
unitary basis, which might
make it impossible to introduce
a Presidential form of govern-
ment or to grant greater auton-
omy to the states.

During the Emergency, an
abortive attempt was made by
the Indira Gandhi government
to get the Kesavananda Bharati
decision reversed. but since
then it has been accepted by
nearly all jurists. TR Andh-
yarujina, a distinguished com-
mentator says:

A highly activist judiciary
with an unlimited power of ju-
dicial review must be reconciled
with the representative and ma-
joritarian character of our con-

stitutional democracy. We
know how to make the political
branches accountable — but

tenured judges cannot be made
accountable in the same sense.
At the apex level the commands
of the judici are irreversible
except by itself.

It is now well-known that
the lllgowcr of judicial review has
itself been held to be part of the
basic structure of the Constitu-
tion, yet it needs to be empha-
sised that the power of judicial
review extends to matters
which are traditionally viewed
as prerogative powers on 'polit-
ical questions’: the power to de-
clare an emergency under Arti-
cle 352, the power to impose
President's Rule on states under
Article 356 and even the power
of the President under Article
72 to grant pardon to convicts
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To Them Public Interest Litigation is a ray of hope, a tool of justice
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Of Judges and Justice:
ndian Overview

By Raju Ramachandran

after judicial remedies have
been exhausted.

The truth of the matter is
that the judiciary has a politi-
cal character, in the sense that
it plays a major role in demo-
cratic governance. It is in the
light of this position that an
overview needs to be taken of its
personnel — their background,
selection, training, perfor-
mance and removal.

Considering the importarnce
of the institution of the
Supreme Court, it is essential
that the right persons.are ap-
pointed to it. Judges of the High
Court hold office till the age of
62 and ‘|udges of the Supreme
Court till the age 65. They can
be removed from office only by
a special Parliamentary proce-

British budget exercise is as ap-
posite here: the secret rituals
surrounding the process of judi-
cial appointments is reminis-
cent of a Freemasons' lodge).
Traditionally, every High
Court has one third of itls mem-
bers drawn freom the district
judiciary, and here there is a
greater measure of objectivity,
because their promotions are
based on confidential reports
which, among other things,
carry an assessmenl to their ju-
dicial abilities. Bul no member
of the Bar can apply to become a
High Court judge: Judgeship has
to be 'offered’. This offer is by
the Chief Justice of a High Court
in consultation with two senior
colleagues and once it is ac-
cepted, the final word is with

But the idea of classifying a judge's misconduct
into major and minor grades is abhorrent, at
least in the context of the superior judiciary. A
judge under a cloud of a minor penalty like a
reprimand or a censure would lack legitimacy:
his functioning would shake the confidence of
the public in the administration of justice. A
judge accused of misbehaviour either stays on
after an honourable vindication, or goes on
being found guilty.

dure.

There is a curious dichotomy
in the procedure for selection to
the Bench between the district
judiciary and the superior judi-
ciary. Right from the post of the
lowest Munsiff to the post of a
District Judge, when direct re-
cruitment is to be made, appli-
cations are invited. Examina-
tions or interviews are con-
ducted. On the other hand. when
it comes to appointments to the
superior judiciary (and here we
are talking mainly of the High
Courts, since there have been
only three appointments to the
Supreme Courl directly from
the bar), the post of a judge
takes on a hallowed character.
(What a 'New Statesman'
columnist said about the

the Chiefl Justice of India. The
role of the executive is limited
to supplying information about
a candidate's character and an-
tecedents. This is the result of a
majority view in the Second
Judges case (1993). And here one
can do no better than to refer to
Justice Ratnavel Pandian's
powerful critique of the process
ol judicial appointments in
that very case,

On the basis of nearly two
decades of experience at the Bar
and two decades on the bench he
says '... I had (the opportunity to
notice that on (a) few occasions,
the candidates have been initi-
ated for judgeship either on re-

ional or caste or communal
»asis or on extraneous consid-
erations. There have been com-
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laints, which cannot be easily

rushed aside, that some of the
recommendations have been
tainted with nepotism and
favouritism. Not doubt, there is
an abundance of sermons
preachings and teachings, that
the selection and initiation of
candidates for judgeship should
be free from extraneous consid-
eérations,” nepotism and
[avouritism, yet can it be said
that in reality, such high-flown:
sermons are implicitly fol-
lowed by all including some of
the preachers?... Regrettably, it

is a fact of life that some have
followed such homilies more in

the breach than in their obser-
vance. Even today there are.
complaints that generations of
men from the same family or
caste, community or religion,
are being sponsored and initi-
ated and appointed as Judges,
thereby creating a new“'.the:}ry
fat welgéd#eﬁiaﬁ' g‘iﬁ*gﬁg made in
the context of the right of the
executive to suggest nominees
for judgeship. He upheld this
because of his view that the ju-
diciary must have a representa-
tive character, which could not
be ensured if the identifying of
candidates for judgeship was
left to judges alone. While
stressing that merit should not
be sacrificed, he made the point
that our democratic lpt::-lit}r was
not meant for ‘any self-perpetu-
Et“}[%l oligarchy'.
e process of making judi-
cial appointments under the
present constitutional scheme
is clearly unsatisfactory. The
process of appointment starts
with the inherent limitation of
the field of choice being con-
fined to the perception of the
judges themselves, and that too
to 'litigators', or court lawyers
who argue cases. I’ the coming
years a significant proportion
of legal talent is likely to be di-
verted to non-litigative areas:
arbitration, negotiation, medi-
ation, consultancy and collabo-
rations. A wider field of selec-
tion and a less insular selecting
body would be nece if the
best legal talent is to be made
available to the judiciary.
An amendment to the Con-
stitution to create a National

gladesh: Recent Trends]

social movements, particudarly
where existing political polari-
sations may paralyse or inhibit
a common understanding of the
public interest. Thus, we can
speculate that this trend is re-
flected in the failure of any or-
ganisation to file PIL in rela-
tion to the implementation of
the upazilla parishad laws
(which involved similar bu-
reavicratic controls to those im-
| Rusud under the Gram Parishad

ct). 1L also appears to be re-
flected in the f'E::.ilUI‘E of civil so-
ciety to respond effectively to
the downward spiral of violence
resulting from the stand off
between the ruling party and
the opposition and manifested
in the continuation of violent
hartals. Indeed, we might fur-
ther speculate this deadlock can
only be broken by decisive ac-
tion from the court, rather than
from the legal profession, and
the High Court's recent suo
moto action regarding violent
enforcement and disruption of
hartals points in this direction.

Further, while PIL may ini-
tially expose the failure of state
authorities to act in accordance
wilh the law or to protect con-
stitutional rights, it may be un-
able to effectively ensure any
form of accountability. The PIL
challenging certain provisions
of the Gram Parishad Act suc-
ceeded only to the extent that it
prevented the state from bein
non-transparent. As a result o
the case, the Government has
effectively suspended the im-
plementation of the Act, but has
not taken steps towards its
amendment as yet, .

Remaining Questions

Despite some of the imme-
diate "successes”, real questions
remain regarding the impact. if
any, of the PIL filed to date in
impmﬁrg{ the lives of people. A
serious difficulty lies in ‘-tl?e re-
quirement that the petitioners
much themselves pursue or fol-
low up cases. As this process be-
comes lengthier and more rou-
line. the initial enthusiasm of
the petitioner for PIL also be-
gins to trail off. Even where
cases are pursued seriously, the
court is often unwilling or un-
able, because of delays and
backlog, to take up such mat-
lers. Again, in other cases, PIL
may be driven by lawyers with
little concern for the involve-
ment of or accountability to the
individuals or communities af-
fected.

We clearly need to reflect fur-
ther on questions of process
and accountability, and could
learn valuable lessons both
irom neighbouring countries
which have pioneered PIL, and
from a more critical review of
our owrm experiences,

Sara Hossain is a lawyer
currently working with IN-
TERIGHTS, the International
Centre for Legal Protection of
Human Rights in London.
Mirza Hassan is conducting re-
search at the Institute of Com-
mnafue;lth Studies, Un y ity
0 ndon, on"Supply of, and
dgmand jbrmﬂormf legal state
in Bangladesh. This is a part of
the Gramee Trust research on
PIL as a potential tool for ef-
{?ctmgdmmﬂc transforma-

on.

Judicial Commission (which
was recommended by the Law
Conunission and was seriously
considered during the brief

‘tenure of V P Singh) would be

mosl necessary reform in this
regard, But such a commission
would need to be more broad-
based than envisaged so far. It
needs representation not only
from the judiciary and the ex-
ecutive, but also from the legis-
lature, the Bar and the aca-
demic world. Such a commis-
sion ;should have the power to
advertise vacancies, initiate
applications, short-list appli-
cants and interview them with
regard to their qualifications.
experience, abilities, tempera-
ment. social philosophy, per-
sonal har:_I}-_:'Emunfl and an-
tecedents. The painful scandals
that sometimes emerge in pub-
lic confirmation in processes of
judges in the United States do
not detract from the essential
desirability of constitution
functionaries with protected
tenures laﬁing their records
open o public scrutiny before

ap%?%ﬁhg of judges even
at the lowest level has been
minimal. At the High Court
level, there is none. A practis-
ing lawyer appointed to the
Bench starts judicial work from
the day he is sworn in — his ex-
perience at the Bar is assumed
to equip him with the requisite
court management skills, time-
control of cases and the art of
writing judgments. A new judge
sits for a period of time in a Di-
vision Bench with a senior
{judge. and this breaking in is
elieved to equip him with the
necessary knowledge of proce-
dure. Though it would be diffi-
cult to expect middle-aged
lawyers to undergo long and ar-
duous training in ‘judgery’, at
least a month's orientation by
sitting and retired Ilmigﬁs is em-
inently desirable for those go-
ing from the Bar to the Bench.
Apart from the initial train-
ing ol a judge, continuing educa-
tion on a regular basis is essen-
tial at all levels of the judiciary.
Fortunately, a beginning was
made in this direction a few
years ago with the setting up of
the Institute for Judicial Train-
ing and Research at Lucknow,
and the recent establishment of
the National Judicial Academy
under the auspices of the
Supreme Court will make train-
ing and continuing education a
permanent feature of judicial

“ATRe writer is an advocate of
the Supreme Court of India
To be continued
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St
Y attention has been drawn o a write up p
the June 13 issues of "Law and Our Rights" section of The
published titled 'Judiciary and Court
Our Rights' page is said to have arisen
from a news item appearing in an English daily," concernin

the admission hearing of appeals against the conviction an
sentence of killers of Bangabandhu."

It appears that M. Mohsin Rashid the columnist made an at-
tempt to project a partial view on the subject. Besides, the wis-
dom displayed by the writer is not only offending but also tor-

e

Past Crimes catch up
with the Dictators

By Harun ur Rashid

. HE House of Lords (the
highest Court in Britain)
has decided on 24th March

that General Augusto Pinochet

ol Chile is not immune from the

extradition proceedings to
Spain lor international crines
of torture. The Six Law Lords
out of seven arrived at the deei-
sion. However. they decided
thal General Pinochet as the
President of Chile would be ac-
countable to the crimes in
Britain after 1988 because
Britain ratilied in 1988 the UN
Ceonvention against Torture
and Other Cruel. Inhuman or
Degrading Treatment or Pun-
ishment { adopted by the UN
General Assembly in 1984 and
entered in lorce in 1987).

Alter (he decision the
British Home Secretaryl Home
Minister} Jack Straw ( a Barris-
ter) decided that the criminal
proceedings against General
Pinochet should proceed in the
Magistrates's Court in accor-
dance with the British Extradi-
tion Act, ]

Why Pinochet is immune
| until 1988 ?

The primary reason is that
the extradition law in Britain
(as also in Bangladesh and in
most of the .Commonwealth
countries) introduced the dou-
ble criminality test. Simply

ut. this means that the crime
or which a person is requested
for extradition 'is also to be
considered a crime in the
country of the person's tempo-
rar}ylr stay ( in this case Britain).
Although torture is an interna-
tional crime under the 1984
Convention, it was not consid-
ered a crime until 1988 by
Britain. Therefore the alleged
crimes of Pinochet were not
considered erimes in Britain
and the concept of crime cannot
be applied retrospectively, Be.
cause of the delay in the ratifi-
cation ol the Convention by
Britain, General Pinochet was
let off from the hook for most of

the alleged crimes. Observers -

believe that the Law Lords have
taken an attitude of caution.
moderation and compromise.

Interndtional -
implications of
the decision

This decision sets a prece-
dent in international law that a
leader is arrested in a third
country and held accountable to
the inhuman treatment of tor-
ture perpetrated on the individ-
uals. It confirms that a leader
will not find an easy refuge in a
third country without the risks
of being extradited to another
country for the commission of
international crimes., even
though the leader managed not
to be tried before a court in
his/her country, The Law Lords
have ruled that the arms of law
could be extended to any power-
ful leader if that person is al-
leged to have committed inter-
national crimes.

From uow on no dictator or

e write u
Reporting" in 'Law an

Dﬂill{l Star.

merniting to the conscience.

The publication as far as it concerns me is not only malign-
ing but also derogatory to my professional reputation.

In this regard, Para-IV of the said column may be mentioned
where the writer says, "With all due respect the learned lawyer
for the appellant Mr Khan Saifur Rahman, a lawyer of some
submit that he was not aware of the

eminence, | respectfull

laws when he had told the court that the said app
clients Lt Col Sayed Farooque Rahman, Lt Col Muhiuddin
Ahmed and other convicted appellants in the list of the Bench

presided over by Mr Justice Go

of the appellant mentioning the same and praying for listing of
als or without the leaned Chief Justice sending the mat-
ter to the said court as it was the junior most bench having the
jurisdiction to hear criminal matters." |
The writer goes on saying, "The learned lawver while making
his submissions was not conversant with the rules of High
Court Division applicable in the matters of admission." :
No legal wisdom can be attributed to any convict at the stage
as killers, because the sentence is not final even
the disposal of appeal and dispensation of justice at the level of
posal of mercy petition (if called
lor) to the President. This refers to the Rule 751 (e) of the Jail

the appe

of his appeal

appellate division and until dis

Code.

For addressing the point at issue, the writer referred to Rule
17, Part 11, Chapter XI of High Court Rules as the only guiding
the writer quoted the law to suit
cou:i rules as the only guiding law on the subject. Perhaps the
writer quoted the law to suit his convenience or without
ing that some other laws are also to be read with his cited law.
To put the legal matters correctly | am taking the liberty 1~
mention here that quoted Rule 17, Part Il Chapter Xi of the Hi .
Court Rules is to be read with Rules 12, 16 and 17 of part I Ch:up

law on the subject. Perhaps

ter II of the High Court Rules.

It is not unknown that for dispensation of justice it is a legal
necessity to represent two sides of a trial or apg&aL Being a de-
fence counsel of the case. I believe, I am only he

system of the country.

* _ Back again to the point of law raised iiie Rules quoted by me
(Rules 12, 16 and 17, part 1, Chapter Il oi High
als to be laid before such Bench as the
jud%::s of the Division Court shall determine. The order of every
case, in which appeals shali Le heard, shall be placed in |
the list of division court appointed for that purpose on the date
ng. It may be mentioned here that there are three
Division Benches for hearing criminal appeals. The quoted
al before 'the' Bench and not 'a’
the columnist.
as raised a storm in a teacup extending
his liberty to the point where, the tip of my nose begins.
The writer is an advocate of Bangladesh

vide for criminal appe
suc
fixed for heari
Rule 17 calls for laying the ap

Bench as mentioned b
Indeed, the writer
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orm in a Tea Cup"

By Khan Saifur Rahman

a leader will appear ta he safe
and secure in 2 tird country il
that individual was charged
with international erimes.

In the past. the perpetrators
of mternational crimes eould

not be put to trial because of the
absence or the inadeguacy of
international law or  of the
machmery lor trinl,  Te cile a
few instances, many individu-
als. such as Idi Amin and Mil-
lon Obote of Uganda., Mengistu
Haile Mariam of Ethiopia,
Francois Duvalier ( Papa Doc)
and his son Jean-Claude Duva-
lier ( Baby Doclof Haiti con-
linue to remain free although
they are accused of genocicde
and international crimes,

Although the House of Lords
decision appears to be a clear
warning to all leaders who has
been involved in the commis-
sion of international crimes,
the critics of the decision main-
tain that the decision has
opened a can of worms. Each
and every former leader could
be indicted for international
crimes by an aggrieved country.
For example, Libya could pur-
sue its criminal tﬁarg&s against
former President Reagan and
the former US Secretaries of
State and Defence for bombing
Libyan leader's residence in
Tripoli, killing his child in
1986. Bangladesh may have a
prima facie case against the
former US Secretary of State
Henry Kissinger for his alleged
complicity with the Pakistan's
military regime in the com-
mission of genocide and war
crimes a%?inst the people of
Bangladesh in 1971,

The decision seems to con-
firm that human dignity. lib-
erty and [reedom are universal
and must not be abused . In fu-
lure the conduct of a leader of a
nation is to be judged by this
yard stick. The international
norms since early 1990s lLavel
shifted to incorporate the right
lo prosecute the leaders who are
allegedly associated directly or
indirectly with the interna-
tional erimes. The protection
ol human rights is a matter 'of
iternational concernamnd! ac-
tion. The UN machinery is very
active and monitors regularly
the records of human rights of
Ewﬁry_memher-muntry of the

The decisions of domestic
courts relating to a foreign na-
tional have contributed consid-
erably to the development of in-
ternational law.. This decision
of the House of Lords appears to
be a remarkable and progres-
sive one. The human rights de-
rive from the inherent dignity
of the human person. No excep-
tional circumstances should be
invoked as a justilication of
torture and other inhuman or
degrading treatment or pun-
ishment.

The writer is a former
Bangladesh Ambassador to the
UN in Geneva.
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