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of the Constitution of the People's Republic of Bangladesh

Litigating Women's Human Rights

has heen a proliferation of

international human rights
instrumenits and standards. The
value and usefulness of such
-standards in protecting human
rights depends upon their in-
terpretation by courts and tri-
bunals, and whether there are
adequate means for enforce-
meil of the decisions of such
bodies. _

The value of human rights
law is not hinited to its use in
international bodies alune, and
contains great potential for
protecting rights through its
application in domestic courts.
In [aet, this 1s perhaps the most
signiilicant lorum for use of
such law. given the very small
nuimmbers ot people who will ever
have recourse o international
lribunals.

The extent to which human
rights law can be directly used
will depend on a number of lac-
tors. The se melide whethier the
coulLry m guesiion ias a con-
stitution or bill of rights. which
instruments it has ratilied and
in certain cases, whether na-
tional legislation has heen
passed to incorporate the provi-
sions of such mstouments o
national law, In some coun-
tries. international instru-
ments which have been ratified
by a state may be directly en-
forceable in the courts. In oth-
ers. such as most of those in
South  Asia, including
Bangladesh, specific legislation
must be passad. ‘

Even whete human rights
instruments have not been rati-
fied. or implementing legisla-
tion has not been passed, in-
ternational human rights law
cian still reinforce the efforts of
lawvers and uctivisis 1o ensure
legal enlorcement of rights.
Thus while mternational hu-
man rights law is not directly
applicable in national courts,
marty courts in the Connnon-
wealth  acceept  thal interna-
tional human rights law may be
reterred to in the course ol in-
terpretinid national or constitu-
tionnal tundamental rights
standards, particularly where
the national law is uncertain or
incomplete.

International human rights
law may also be ol persuasive
value in legal argument, par-
ticularly given thal many con-
stitutions, including our own in
Bangladesh, have drawn heav-
ily upon the LDHR and other
international human rights in-
strunents. Bangladesh has ac-
ceded to a number ol interna-
tional human rights instru-
ments. including the Conven-
tion on the Elimination of
Racial Discrimination. the
Convention on the Elimination
of All Forins of Discrimination
Against Women (CEDAW) and
the Convention on the Rishts of
the Child. Recently, on 5th Oe-
tober 1998, it acceded 1o five
further human rights instru-
ments, including the Interna-
tional Covenant on Economic.

IN Lthe last fifty years, there

Social and Cultural Rights
(ICESCR)., the Convention
Against Torture (CAT). the

Convention on the Political
Rights of Waomen. the Conven-
tion on the Minimum Age [or
Marriage. Consent to and Regis-
tration of Marriage and the
Convention on Migrant Work-
ers.

Use of Law Based

Strategies
Before considering specific
instances ol litigation on hu-
man rights. it is worth recalling
that in order Lo ensure the ef-

fectiveness ol such litigation, it
is often necessary to undertake
multi-pronged strategies. These
include formulating proposals
for law reform., developing
campaigns for changing law or
practice, preparing reports on
or monitoring human rights
violations, or developing hu-
man rights education. In many
instances, given the lack of ac-
cess to the legal system, it is
also necessary to develop legal
aid schemes, provide informa-
tion and advice about the use of
the courts and the content of the
laws, and to sensitize court offi-
cials regarding attitudes and
aﬁpmaches to their work which
eftectively limit the effective-
ness ol their action,
Litigation
Litigation to protect human
rights includes engaging in in-
dividual cases belore courts and

tribunals. Such cases may in-

volve challenging specific levis-
lation or particular practices as
being in violation of human
rights standards. and providing
redress to individual victims.
In some cases, litigation on
human rights does not focus on
individual complaints but
forces on a nhmljer of plain-
tiffs, or a particular practice,
which 1may be challenged
through class actions, or what
we have come to know as public
interest or social action litiga-
tion. '

Other than direct involve-
menl in litigation, it is also
possible to influence the devel-
opment of case law through the
use of third party interven-
tions, or the filing of amicus
briefs. Through this process, a
person or organisation which is
not a party to the litigation may
submit additional materials to
the court which may provide
new legal arguments, a selec-
tion of comparative case law
and practice and other relevant
buckground information. So
for example, afrnup of NGOs
and experts had submitted an
amicus brief to the War Crimes
Tribunal in The Hague which
sel oul proposals for proteciting
women victims of rape in
armed conflict,

Domestic Litigation :
Bangladesh
Citizenship

In a recent case, specific leg-
islative provisions which re-
stricted women's rights o
lransmit their nationality to
their children were challenged
as being violative of fundamen-
tal rights ol equality, equal pro-
tection of the law, and freedom
of movement, and to interna-
tional standards prohibiting
gender based discrimination.
Relevant interpretations of the
constitutional guarantees in-
voked, and provisions of par-
ticular international human
rights instruments, such as
CEDAW and the CRC. were
placed betore the Court by coun-
sel and by amicus curiae. The
Court nevertheless held that the
legal provisions in question did
nol violate fundamental rights
provisions. The mattler is now
pending appeal before the apex
court.

The issue of women's right to
transiuil nationality to chil-
dren on an equal basis with
mejl is a question which has
conie up within a number of ju-
risdictions. Cases relaling to
this issue are currently pending
bLefore a court in Pakistan. Sim-
ilar matters have been liligated
in other jurisdictions. includ-
ing S Lanka, which is now in

Human

Controaed from previons issie

The Huinan Rights Conimis-
ston must be independent in
perlorming its functlions effec-
tively. 1t should be legally and
politically autonomous to the
extent that no branch of gov-
ernment or any public or pri-
vale entity can interfere in, or
obslruct, its work. The question
of independence of the com-
mission is inextricably linked
with the method of appoint-
ment, security of tenure,
salaries and other terms and
conditions ol service of mem-
bers of the commission and its
finances.
Method of Appointment

The method of appointing
the members of the human
rights comission is of utmost
importance [or the indepen-
dence and credibility of the
commission. The members of
the commission may be ap-
pointed by the head of the state
on1 the recommmendation of a se-
lection committee consisting of
the existing chiefl justice of the
highest court of the land, for-
iner chief justices, leading
members of the parliament
both from the ruling and oppo-
sition parties. (prime minister
and leader of tﬁe opposition)
representatives of the bar coun-
cil and of other relevant pro-
fessional groups. Since the in-
dependence ol the commission
greatly depends upon the per-
sonal qualities of its membhers,
only men of independent char-
acter, keen intellect, high legal
acumen. honesty, integrity, ef-
ficiency, impartiality and dig-
nity who have proven expertise
and competence in the field of
human rights should be ap-
pointed as the members of Lhe
commission. Only then they
could be expected to discharge
their duties without submitting
lo any personal likeness or dis-
likeness, improper influences,
inducements, pressures, threats
or interferences from any quar-
ter expecl submitting to the law
and the conunands of their own
conscience. Clearly. the com-
mission will only be as inde-
pendent as the individuals of
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the process of amernding the rel-
evant adumnstrative regula-
tons, and moest prominently
perhaps, in Botswan.a, where
the Supreme Court held, in
Unity Dow’s case, thai the pro-
visions of the UDHR. CEDAW
and international  human
rights instruments could be
prayed in aid in applving con-
stitutional standards.

Safe Custody

A series of recent cases chal-
lenging the practice ol placing
women and girls in so-called
“safe” custody impheate gues.
Lions of women's hind:onentyl
rights Lo liberly and security ol
the person, pruteclion from
cruel, degrading or inhuman
treatinent. and equality and
equal protection betore the aw.
One such case. liled as a public

interest petition, concerned the
incorceraiton of Shetali DBegoa,
35 years old, jollowing a severe

[ i

sexual as=anll oo gupgd, which
involved o vk danl marbles
being pushod ote ey private
paris. Shokil 2Mvged that she -
had been held i sate custody

without her vonsceni. and far-
ther thal she bad beon haond-
cuflfed 1o her Led wiiie hospi-
talised imnediadielv fullowing
the altack. Tis case was one of
the more ef1ogios exaniples of
the practive, wineh involves
woraen and minor girls. usually
victims of rape dochiebingd eus-
todial rape. Kulnappng and
other critmal offeuces,  and
witnesses (o sheh aifences being
placed. by jadheind and for, is
“sale” custody saihin prison,
Those wh are pliced m "safe
custody” are Ke ptoooadined with
convicted and under tiial pris
oners. I oa rnbabwr b gises,
wornen and girls have been Kept
itnprisoned in the name ol "safe
custody” tor perieds of up 1o
four vears, Tl ot pronted

an interim order releasing She-
fahi from safe custody, However,
a linal judgement has not yet
been given, and the guestions
raised in the petition regarding
the constitutionality of the
practice, and whether it is bein

excreised 1n an arbitrary anc%
discriminatory manner, and is
itsell a violation of women's
fundamental rights to equality
and equal protection of the law
remains pending lor hearing.

Abduction and Forced

Marriage

A mnunher of cases have come
before the High Court in the
past lew years concerning alle-
gations of abduction and foreed
marriage of young women,
Sonme ol these cases are particu-
larlv appropriate lor us to ex-
Jaiine here. as they Liave a deli-
nite British-Bangla dimmension.
The pattern in these cases has
been that o young womais, who

is 4 dual national of Britain
and Bangladesh, has alleged
that she has been brought
forcibly to Bangladesh by her
arents and in some cases
orced to marry against her
will. There have now been sev-
eral instances in which habeas
O Tpus applications have been
tilocl before the High Court Di-
vicinnt seeking the release of
such young women, who have
beent detained either by their
own pirents. or held las in the
case ol Rehana Begum) in "safe”
custady. In all such cases before
the Court so far. the women
have yeen set at liberty.,

International Courts
And Tribunals

As human rights law has de-
velopoed, so have institutions
charged wilh its development
am«l  application. Unfortu-
nately. we are unable in
Bangladesh to have recourse to

any international or regional
court or tribunal for redress of
hinman rights violations, We
have no access 1o the UN Hiunan
Rights Comuniitlee, or to the
complaints procedures
available under CAT and CERD,

At a regional level, Asia is
the only region in the world
without a human righis court,
unlike Africa, Europe and the
Americas, with the African
Commission on Human and
People’s Rights. the European
Court of Human Rights and the
Inter-American Commission
and Court of Human Rights in
Washington. Each of these
courts not only consider mdi-
vidual complaints but have also
developed special procedures Lo
consider specific forms of vio-
lations, such as torture and ill-
treatment in custody or arhi-
trary-detention.

Although we have no re-
course to these systemns, sonie of
their case law and their praclice
may nevertheless be ol assis-
tance in attempls to protect
human rights in Bangladesh
and in our region,

A recent example is that of
[ndravani Pamela Ramjatian. a
young woman who has been on
death row in Trinidad lor the
past seven years. Pamela's alle-
gations that she was subjected
to appalling domestic violenc:
by her husband during the eight
years of their relationship we'
not taken into account by the
Trinidad courts in respect of
her conviction or sentence. No
evidence was presented to the
courl regarding her experience
as a baltered women, nor were
any arguments made regarding
the exculpatory effect or value
of this experience. In fact, this
information was used by the

rosecution to show a moltive
or the murder. A petition filed
on behalf of Pamela is cur-
rently pending hearing before
the Inter American Commis-
sion of Human Rights (Lhe
"Commission”). This specifi-
cally refers 1o Pamela's experi-
ence of abuse by Jordan. It also
alleges that in failing to con-
sider this experience in affirm-
ing her conviction and sen-
lence, the Government of
Trinidad and Tobagoe is in
breach of Pamela's human
rights, in particular her right to
life. fair trial, equal protection
of the law. and non-discrimina-
tion on the ground of sex, Also,
for the first timme, the petition
raises arguments regarding
Pamela's experience of being a
battered worman — the most im-
ortant factor in her case and a
actor which was singularly ig-
nored by the police, the legal aicl
lawyers, prison  authorities,
courts and the Government of
Trinidad. .

Pamela Ramjatlan’s case is
the first one in which any in-_
ternational tribunal will be re-
quired to consider arguments
regarding the impact of baltered
women s syndrome. and to e .-
amine the gender dimensions of
the right to life and the right to
fair trial in the specific context
of domestic violence and its
CONSEquences.

In this case. lawvers sought
the assistance of INTERIGHTS

in developing arguments inte-
grating submissions on bat-
tered women's syndrome and
human rights, in making repre-
sentations to UN mechanisins,
such at the Special Rapporteur
on Violence against Woinern, its
Causes and Consequences, and
the Special Rapportieur on
Summary and Arbitrary Exe-
cutions amd in disseninating

inforniation about thie cise

i the Ramjatlan case
nber ol comparative prece
dents were cited. including an
earhier decision of the Canadian
Supreme Court, which had
emmphasised the importance ol
considering expert evidenee of
battered women syvndrome, in
order to debunk the myths
about women who face violence
an< abuse. Battered women's
syndrome explains why bat-
tered women don't run away
[rom a violent relatlionship,
why they don't ask for help be-
fore killing, and why they be-
lieve at the time of responding
to the violence with killing,
that there is no alternative to
this action. The evidence profl.
fered in that case demonstrated
how . woman who has been bhat
teredd hecomes trapped in her
siluation, covering up the inci-
dents of abuse, and faming into
a cvele in which the abuser al-
terniates between bouls of vio-
lenice and pleas for forgiveness.

These circumstances combine

lo affeet the women's state of

mind, and thus the reasonable-
ness of her plea of sell defence is
to be nssessed in the conlext of
her particular circumstances as
a ballcred woman, rather than
against the standards of rea-
sonableness applicable to a
man. Cases from other juris-
dictio 1s were also cited. pri-
marily from the US, and from
the Uj-.

Obstacles to
Impleme:iting Women's

Hum:n Rights

While the handing down of
the judgement may resolve a
particular issue, il rarely
marks & clear "victory" for the
litigant. Ever. where a judge-
ment is [avourable, the exten-
sive delays in the court process,
and the procedural obstacles
faced by htigants may seriously
dinainish its impact.

Further and particularly in
our region, we often face serious
ditficulties in enlorcing court
Judgements. One of the ques-
tions ‘which glares out al us
from Lthe ceases we've discussed
concerns "the role of the judi-
ciarv., There have been a num-
ber ol siguificant eflorts by
Judges to cuasider the relevance
of international and compara-
tive human rights law to their
own decisions in national
courts. and a number of such re-
cent exercise -« have focused ex-
clusively on issues relating to
the gender d nensions ol hu-
man rizt:is, Injormation about
relevant  developiments  in
caselaw is also being inere.s-
ingly made avidlable to both
judges and lawyers,

In addition to lack of access
to justice, and the relative in-
sensitivity ol particular courts
to women's hinman rights, the
failure to respect judicial deci-
sions, and the culture of iin-
punity whit h surrounds this,
are aniong e more significant
ohstacles 1o implementing
women's humnman rights.

This is the revised version of
the keynole puper on the Gender
and the Law presented in the
Britih-Bangla Law Week (23
November 5 December 1998)
organised Inj the British Coun-
cil,

The writer, a Barrister-at-
Law, is Legal Officer for South
Asia, Interights-International

Centre for Legal Protection of

Human Rights.

Rights Commi

which it is composed. All mem-
bers, acting individually and
collectively, should be capable
ol generating and sustaining
independence of action.

Security of Tenure

Security of tenure is the
most lundamental of the guar-
antees of independence of the
members of the commission.
Nothing can contribute so much
to their lirmness and indepen-
dence as securily ol tenure, For
il enables the members 1o dis-
charge their duties without fear
of the consequences regardless
of whether their activities do
not please some other person or
persons, Therelore, once ap-
pointed, a member should obvi-
ously held office [or a fixed pe-
riod of timme. He should be re-
movable during his tenure only
for proved misconduct. Such
removal must of necessily be
made a difficult process, in-
volving careful consideration
by more than one person, oth-
erwise a member of the com-
mission cannot acquire that
habit of independence requisile
inn his olfice. .

Salaries and other terms of
conditions of service

If the members of the com-
mission are to be independent,
they should be given adequate
salaries and granted appropri-
ate privileges so that they re-
main Iree from anv oulside
pressure or temptation to better
their pecuniary conditions hy
illegal means. Their remunera-
tion, privileges and other terms
and conditions ol service
should not be altered to their

disadvantage during their
terms of office.
Co-operation with Non-Gov-

ernmental tion

The national human rights
commissioh should establish
and maintain close relations
with non-governmental organ-
isations involved in the promo-
tion and protection of human
rights. This can include organ-
ising joint projects on human
rights, joint review of policies
affecting human rights and
joint venture in the areas of
human rights education and

—

traanmnig. 1n Lrearid he Stressed

that the rwon governeental or-
ganisations huve a narticular
[ocus & lreedes o sumveernen!
and Texihility of oty b
make them a vilad spdorinatiodng
source tor human rights con-
miission,
Finance

The effective functioning of

the  commis<ion  depeiiits
largely wvan by ficanant oo
material |
able Lo it In urder Lo mainiaa
the independent status of the
commission. it should have se-
cured budgetary outlay sufli-
cient to perform ils task. Ovh-

pA VB et R

erwise, the legislature and
ministers, who control the
purse strings, will b in a posi-

tion to use the power of the
purse 1o indluence the function-
g of the commission. Fur-
thermore, the members of the
comrnission may make en-
deavour to please the legislature
or the executive in the hope of
obtainiug more tavourable pro-
visions in relation to financial
and material resources. The
remuneration payabic 1o the
members and statl ol the com-
mission and other administra-
tive expenses should be charged
upon the consolidated fund so
Lthat they may be discussed in,
but shall not be subjected to a
vote of. the Parliament.

@
Establishment of a
Human Righis
Commission in
Bangladesh

The 1972 Constitution of
Bangladesh provides that it
shall be a fundamental aim of
the State 1o realise a society in
which the rule of law, funda-
mental human rights and free-
dom, equality and justice, polit-
ical, economiic and social, will
be secured for all eitizens. In
order to promote and prolect
human rights in Bangladesh
and in providing redress to vic-
tims ufpvinlatinns quickly, the
Government of Bangladesh ap-
proved in April 1995 a project
to assess the need for the estab-
lishment of a national human

ssion: Pers

v Dr M Ershadul Bari

richls commission and make
recomimendations in this re-
gard. The project entitled "Ac-
tion Research Study on the In-
stiiutional Development of
Hudtan Rights in Bangladesh”
(IIDHRB) was to begin in July
19495, but it was delayed due to
political erisis in the country. [t
was revived in March 1996
wvhen an Agreement was signed
between the Government and
the Uinled Nations Develop-
ment Programme (UNDP). Un-
dler the IDHRB project, the bud-
det of which is two crore, for-
mally began in J ulIy 1996 and is
scheduled o complete on 31 De-
cember 1999, The Ministry of
aw, Justice and Parliamentary
+ ffairs was lo supervise, moni-
1~ and evaluate the project un-
e the agreement. The main
objeut ol the project, supported
by the UNDP which has been
assisting the establishment of
such national institutions in a
nuniber of countries in the re-

i011. Was Lo prepare the grounds

or =etling up a viable institu-
tion ] mechanism to promote
and rotect human rights |
' he project will seek lo find
out ways and means to build a
mecianism for protecting and
safepgniarding human rights as
uar nteed under the Constitu-
ion f Bangladesh at the grass-
roots level and to see the effec-
tive implementation of the ex-
isting legislation and enact-
menis mentioned (i.e. legisla-
tion and ordinances such as-the
Dowry Provisions Act of 1980,
the Children Act of 1974, the
Cruelty to Women Ordinance
1983 (Deterrent Punishment)
and the Women and Children
Oppression Act of 1955).
ventually a draft bill, for
the establishment of a Human
Rights Coemmission in
Bangladesh, has almost been
firsalized by the Institutional
D velopment of Human Rights
ity Bangladesh Project (IDHRB]).
T:.e draft has so far been re-
vised (hree times over the pe-
riod ol more than a year after
exchanging views with human
rights activists, lawyers, jour-
nalists, local non-governmen-

tal organizations and loreign
experts. In an interview with
the Daily Star on 18 November
1998, the Law, Justice and Par-
liamentary Affairs Minister
sald, "Most of the home work
has already been done. [ will try

" 1o move the bill for setting up of

the NHRC (National Human
Rights Commission) in any of
the next two sessions ol Par-
liament. Eight days later on 25
November 1998, lie said 41 o
discussion organized by the
50th Universal Human Rights
Declaration Day Observance
Committee in Dhaka that "A
bill will be placed in Parlia-
ment in its next session [or es-
tablishing a Human Rights
Commission to protect people's
rights...... The Human Rights
Commission Bill will have
some special provisions to pre-
vent any government employ-
ees from curbhing people's

rights....... it will be a safepuard
for the people to enjoy their
rights.

The foregoing discussion
shows that while human rights
principles are universal and
universal and standards have
been negotiated and accepted at
the international level. re-
sponsibility for the implemen-
tation of these norms primarily

" rests at the state level. The task

of promoting and protecting
human rights is primarily a na-
tional one as human rights in-
volve relationships among in-
dividuals, and between individ-
uals and the states. At the na-
tional level, rights can be pro-
tected through adequate legis-
lation. an independent judi-
ciary and the enactment and
enforcement of individual safe-
guards and remedies. But the
costly and complex procedures
of the courts often make them
inaccessible to the less advan-
taged persons and groups such
as ethnic and linguistic minori-
ties, indigenous populations,
children, refugees or women.
The courts may not be able to
deal with certain types of viola-
tion of human rights effec-
tively. The establishment of the
national human rights com-

pective Bangladesh

mission may provide easy Jc-
cess for minority groups and
disadvaniaged people, com-
paredd with The jidicial process
ard can jotentiuily strengthen
human rights juotection The
demonstrable deliciencies of
governiments, counstitutional
guarantees and olten inacces-
sible court svstems can be more
effectively «ddres<ed by a na-
onal hunoan ricghts comimis-
stoft with « mandte and ap-
propriale powers 1o monitor
and pretect human rights, The
role of the corimission is
clearly comjlemenitary and its
strengtheni:ig can only en-
hance the elfectivi ness of both
national and inter.:ational sys-
lemns for tl e promnotion and
protection ol human rights.

The educa -
tive /promotionary role of the
commission <hould be empha-
sized as it mighit we'l be the best
way to effectively Hrotect hu-
man rights. The < ipport and
assistance ot on-, overnmen-
tal human riglits organizations
with the com unissicon is vital
for its affective funciioning. In
order to ensu e the indepen-
dence, autornr my apd impar-
tiality of the .uemhb s of the
cominission {o peronm their
function. the method of their
appointment should 1:e fair and
transparent. ti, mer bers must
have secunity of tenure and
there shall be guarantee of fi-
nancial resour. es for the com-
mission.

A bill has recently been
drafted for the estalb: =iiment of
a human rights conuniss. i in
Bangladesh which may be
placed in the Parliament sc ne-
tine in early p.rt of the y.ar
1999, The wlhole nution foer-
vently expects that the proposed
bill would be, ' possible, unar -
timousls pass. | by thie Parka-
ment alter a due jrocess of
proper examination, debate and
deliberalion so that an effective
and meaningful commission
could be set up to promote and
protect human rights.

The writer is Prefessor and
Dean, Faculty of Law, Univer-
sity of Dhaka.
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Class Conflict or Clash of Civilizations

By Adilur Rahman Khan

ECENTLY o campaign have beons waded by a section of

intellectuuls, partican NGEYs. pro government

newsprpers U ol rasbias in Bangiadesh are being
used as the dens ol anthiberation lorces and so called
findioneniabisis, who are now out 1o act against the
indeperdence of the conntry by providing training to their
cadres like Afghan Talibans and are Also involved in arms
stiigeiing 1o destabilize the connire.

Bangladesh, a traditional Bowd of sulie and shonnayashis
-‘-.fw;n'.u arbored peacetnl and meaniheha coexistence among
ail s peopie beionding to Giflerent religions beliefs. The people
of this Jand went (or war of liberation in 197 against Pak-
IS dotinitdation on the bases of Noitiovaliso, Democracy and

Soceilisin where sectlarisss was Lates broughl in,

Bt some people in Bangladesh today belonging to the vested
iriterested groups andd intelieetial comuity, who according to
poct Farhad Mazhior rise apan the mormng with a illusory fear
ol woseatied siamic tundamentalisan’ and fake the role of Don
Quitvaie o figh) against the shadow These people relentlessly
Cottinpugn dor the division of the people into two groups, one be-
lopaing to the pro liberation camp and the othor belonging 1o
the e henitinn camp. They do ot hive the e 1o recollect
Lhe Listory that apart Irom several thousand Razakars, Al-
badrs, Al-shams and several thousand members of the so-called
Peace Committee, who were instrumental in their genocidal
campaign during the whole nine months time and who were
never tried under the Act XIX of 1973 (This law was enacted to
iry the war crimiials of 1971) by any government of
Bangladesh todate. including the first government of Sheikh
Mujibur Rahman. No one should also forget that most people of
Baungladesh either directly or indirectly participated in the war

ol liberation. The denial of which will only honize the in-

volvemenit of 'Mitro Bahini' and minimise thé role of liberation
lighters unless these intellectuals and their allies are really out
for that. .

_ Actually what these peoples are out 1o cover up is the real di-
vision i the sociely. A section ol people i the last three
decades have hecome fabulously rich, whereas the rest of the
population are faving serious economic hardship. All the polit-
leal jargons, hrireaucratic moves NGO actions aid lip services
proved to be counter productive for the comnmon mass in the last
twenty-seven vears of Bangladesh.

Muoreover, westernization has brought the virus of neo-colo-
malismoin the brains of these intellectuals who do not see any-
thing else orher than so-called islamic undamentalism' as the
enemy. These people fail to accept that. Islam has been picked
ulp hy the west for their xenophobic campaign, like communism
of the cold war era. to and develop their military hardware to
pursue their global supremacy through econpmic domination
and military jmgoism. These peoples tend 1o satisfy Lheir
global and 'regional’ gurus through their campaigns.

In Bangladesh those people go to Madrassas who cannot af-
ford to study abroard. or in cadet colleges or in private Kinder-
gartens, which means the students from relam’cﬂ* poorer back-
ground generally go to the Madrassas, The age old set up and
system which stoad up like a solid rock against the colonial ag-
gression ol the British Raj and who called India under the
British rule as ‘Darul Harb' and were instrumental in providing
volunteers to fight againsl at the British occupation. is totally
unknown and for gotten by the people belon ing to the upper
echelon of this country and the so-called intellectuals wt o have
now becorne @ paracite o their country and the masses.

It is true that there is a need to modernize the Madrassa edu-
cation with latest suhjects of scienee ool o0l ol ol to
make all the education:d msnrtons and svstenid af 'p'eh‘rr. Bult by
doing iHusionary ¢ imnpaign against the 'Madrassh ‘students. at-
tacking the Madiassa systen: and bringing repression and ha-
rassmerit on them will only flare up the conflict between the
classes and also will help to give a misconception of religious
intolerance about a tolerant Bangladeshi sociely to the common
people of the outside world for the benefii of the interest of the
masters ol these iniellectnals and their allies or cronies.

The writer is an advoc ate of Bangladesh Supreme Court.

Legitimizing Prostitution

as a Sector

ROSTITUTION, which is no more than the buying and sell-
ing of women and children's bodies for the benefit and plea-
sure of men and sex exploiters, has been around for ages.
Because of this, it is regarded as the inevitable human condition
of wornen which society is powerless to prevent. Given the
hugely prolitable and globalizing sex industry that has assumed
diverse and modern forms from brothel to street prostitution.,
entertainment. pornography, sex tourism and the Internet,
MOTe volces i support of 'sex as work" are increasingly being
heard. According to these voices, in the face of the deepening
economic crisis, there is 1ore reason now than ever before to
recogniize the sex sector as a legitimate business on the basis
that il provides basic necessities to women and their families,
More recently. the ILO sponsored book, The Sex Sector: The
Economic and Social Bases of Prostitution in South Asia,
though clainung to be a scholarly and dispasstonate analysis of
the cconomic and social bases of prostitution, has joined these
voices. The study attéempts, "to identify the macroeconomic
policies that have directly or indirectly influenced the growth
atd inereasing complexity of the sex sector.” Based on four
country  studies conducted mostly by academics and
econuimists, the book argues that because of the massiveness of
the sex sector and its contribution both to national and inter-
national economies, couliiries ought to consider the posibility
oi, olticial recognition of the sector, including maintaining
iecords about it for assessing the health impacts of the activi-
ties assoclated wilh the sector for determining the magnitude of
iibor markelt policies needed to deal with workers in the sector
ancl lor extending the taxation net to cover many of the lucra-
Live activities connected with it.”
. The book reinfurces the child/adult distinction on prostitu-
tion soving that while adnlt women can "choose” prostitution as
Cenrk D all instances ol child prostitution must be considered
upaceeptable. It does not interrogate the nature of the "choice”
nor Lhe conditions under which those "choices” are made. From
the study one is led to believe women in prostitution make gra-
uileis chowes among a range ol real career choices when the
tewdiny shows that womnen are driven by circumstances of want,
dr e ation, lack of opportunity, prior sexual abuse and un-
happy relationships among a complex set of factors that include
the structural, economic, social and gender inequalities that
impact these so-called "choices”. The book further ignores
evidence already established in many studies showing that a
significant number of adult women prostitutes have been sexu-
ally abused as children, later to become cainpliant to accept

their situation by the time they are adults.
Disnnssing studies that "highlight the patheti¢ stories of

inplividual prostitutes... which tends to sensationalize the is-
sues and to evoke moralistie rather than practical responses,”
the book. i effect, trivializes the tremendous human suffering
and violence that women in prostitution constantly experience.
While the economie gains are emphasized by the 1LO study, none
ol the social and human costs including the contraction of life
threatenimy diseases like HIV/AIDS, along with other STDs nor
thier phivsical. social and psychological harm to women and chil-
dren are brovght into serutiny. Bul these social costs have eco-
nonne imphcations il one were to consider how much is spent
rescuing women and children from organized sex syndicates
and assisting in the recovery of women and children from STDs
and HIV/AIDS, trauma and low sell-esteem. Conversely, how
much would society benefit from women and children who
would be active and productive agents in the development of
tt-hcir:}im_:u..tm:riE-.:':'. il they were not trapped in systems of prostitu-
ion’

The study interrogates why women and children are goin
into prostitution but never raises the issue of the male sexu
demand for prostitution nor the role prostitution plays in rein-
foreing and perpetuating the subordinate status of women in so-
ciety. The long list of recommendations puts all of the burden
on individual women and civil society while not even mention-
ing the need for male accountability in putting an end to a sys-
tem that has relegated women to a social status in which they
are merely accessible sexual commodities.

The ILO has been internationally acclaimed as a strong de-
fender of workers' rights. Unfortunately, in championing the
sex industry as a sector. they have only succeeded in defend
male and pimps’ rights to sexual acc-ss of womren and children
and have severely undermined the struggle for women's rights
and equality,

Source : COALITION. Asia-Pacific Report November 1998
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