DHAKA SUNDAY, DECEMBER 27, 1998

ANGLADESHI Law
Minister deserves
congratulation for his

recent remarks. the in-
augural session of British-

Law Week, by
Dhaka's British Council to

mark the 50th anniver of
Universal Declaration of Hu-
man Rights, the Minister
upon the judges of the S
Court to “see whether the
Iudgﬁent given in the Halima
case can be reviewed.”
This is for the first time a min-
ister of a t has made
such an appeal since the deci-
sion of the case in 1978.

The Appellate Division of
the Supreme Court of
Bangladesh in the case, Mrs.
Halima Khatun vs. ladesh
and others 30 DLR (SC) (1978)
207, declared the "Constitution
has lost its character as the
supreme law of the country”.
The Court, com of Chief
Justice Syed A. B. Mahmud
Hossain, Justice Kemaluddin
Hossain and Justice Fazle Mu-
nim, after analysing Martial
Law Proclamations, first im-

[:med in August 19975, reached
this conclusion. The Minis-

ter has pointed out that "if this -

judgement is not overruled by
review, it will continue to stand
as an obstacle towards the in-
dependence of the judiciary and
democratic development.”

The call of the Minister will
remain indelible outcome of
British-Bangla Law Week.
whith brought together creme
de la creme of B adesh'’s le-
gal luminaries. e Minister
made his statement in presence
of country’s Chief Justice.

Halima Khatun case, al-
though is the jewel in the crown
of the cases on Martial Law, a
voloumneous jurisprudence on
Martial Law has developed in
Bangladesh. The l?urpoae of this
essay is to highlight few more
cases on Martial Law decided by
the judges in Bangladesh to
show that if and when, the
Supreme Court conducts an
such review, other principles o
Martial Law propounded by
them must be overturned as

well.
Background

Since its birth, Bangladesh
has undergone turbulent and of-
ten tortured periods. The Con-
stitution, adopted within a year
of liberation, embodied aspira-
tions of the people. whose ho
were dashed in 1947 with the
creation of Pakistan and India
and who suffered systematic
discrimination over the years
of Pakistani rule, culminating
in the genocide in 1971. It re-
flected the long struggle of the

ple of Bangladesh. It con-
tained principles of democracy,
secularism, non-communal
. politics and guaranteed most of

the politic hts mentioned
in international instruments.

The Constitution introduced
parliamentary 'form of gov-
ernment and :i:ununﬂc Weu-bf.i-t

of the pen e was secured.
}::I::gntaln vﬁ)rmrlsiﬂnﬂ to re-or-
ganise ci hurl';:ﬁn;::y ;gld
empowered entral-
isation of a%?;l?matratiun with
local bodies by persons elected
by ple to plan, implement

maintain public order. It
set-up appropriate mechanism
to secure individual rights, with
the Supreme Court with au-
thority to control and disci-
pline judicial service and mag-
istrates eéxercising judicial
power. All necessary ingredi-
ents, thus, was put in place for a
truly free, democratic, liberal
and us g
owever, the ideals and
novelties of the Constitution

Tﬂ Iraq. and now to man
countries, the Unite
Nations is anesthetised, if
not dead after the mid-
December air-strikes.

The attack by US-UK on Iraq
was in clear breach of the UN
Charter. By any means. Irags
lack of cooperation with UN in-
spectors did not give America
and Britain a go-ahead to go on
a bo -spree. Peres de Cue-
lar, a former UN Secretary Gen-
eral, recently summarised the
UN legislation applicable to the
current military attack in the
Middle East as: "Any milit
strike needs the approval of

ent members of the UN
Security Council. However,
China, France and Russia de-
sisted. Thus, the military strike
on UN member Iraq is in breach
of the UN Charter, unless it had
been in self-defence.”

US-UK. the two
tions organised a
deception rtedly through
Unscom Chief Inspector
Richard Butler, who ly
abused his UN authority. The
often-cited 'weapons mass
destruction' were a smoke-
screen intent on stmrlnit:p Is-
rael's existence within
questioned by UN.

Clinton has

na-
tated

studiously

avoided the one serious test of

the legitimacy of US military
action. putting it to the vote in
the UN gcurltyP Council, whose
'90-'9]1 decisions he has in-
voked. He did not do so this

time for the simple reason that

he would lose. As Kofi Annan

said just days before, "There are
areas where Washington's t.hi::
United Nations...and one case

of the Secu-
of whom
found Iragi obfuscation in the

uall i rcgln{:nie
eq y exasperating, justifi-
ably questioned both the legal-
of this uni-

cies diverge from those

in point is Iraq.”
Other me
rity Council, many

face of the inspec

ity and the
lateral military action. Th

have reason to be
The

it purported to enforce.

force fundamental

rders

casualty of this war is
the very inspection regime that
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Review of Martial Law: Thank You Mr Minister

by Ahmed Ziauddin

It

is now the turn o e-

evers of the Constitution, constitut

ional rule, rule of law,

emocracy to speak out. -

yse the role of the judiciary vis-a-vis Martial Law, contribute find ways to finally rid the Constitution off the ghosts
of Martial Law. The Supreme Court can initiate in its own self-cleansing procedure, concerned citizens could start

appropriate proceedings and perhaps though difficult, the petitioners of the cases referred to could come forward to

introduce review applications. The issues involved are enormously important, as each individual in Bangladesh has
stake in working of country’s Constitution.

withered away fast, and the
process started soon after its
coming into force. In first four
years of existence, the Consti-
tution was amended as as
four times, and the last, the
Constitution's fourth amend-
ment in 1975, essentially took
it'’s heart out. The Constitution
became unrecognisable.

Dark Hours of Law
Why legality of the Fourth

. Amendment of the Constitution
was not challenged in a court of

the Constitu-
tion, still remains a mystery.
The Amendment radically al-
tered the Constitution and pro-
duced, what can only be de-
scribed as an authoritative
constitution. It removed much
sought after check and balance
between the organs of the State
and created an all powerful
President.

The declaration of Martial
Law in the same year put the
last nail on democracy's coffin
in Bangladesh. The leaders of
coup d'etat who assassinated
the President and carried out a
massacre, im Martial Law
in the country but did not abro-

law for viola

te the Constitution. Most of -

the provisions of the Constitu-
tion was suspended including
Supreme Court’s pow:-tr to en-
S.
said:

The Minister

*Unfortunately in

Bangla{lr:sh.
“the judiciary came under pres-

sure from the extra-judicial
rs at different times. Al-
though Article 7 of the Consti-
tution provides for the
supremacy of the Constitution
and the guardidnship of the
Constitution was given to the
Supreme Court. in the _jud%::-
ment of Halima Khatun....the
Appellate Division of the
Supreme Court categoricall
said that the Constitution shall
not compete with the
tion of Martial Law.”
As a matter of fact, much

amma-

before 1978, High Court Judges -

had be%_an la}'l;llg down founda-
tions of Martial Law jurispru-

dence.

Justice Badrul Haider
Chowdhury in Abdus Shukur
Dada vs. The State 28 DLR
(1976) 441 made revealing
statements about Martial Law.
In the case where the petitioner
was arrested under Penal Code
and Martial Law Regulation,
the Judge said: "Martial Law is
now known concept of ju-
risprudence. We have had series
of Martial Law in this sub-con-
tinent since 1958. Martial Law
is proclaimed when normal
machinery breaks down and for
taking certain corrective mea-
sures which are beyond the
reach of normal laws. Of neces-
sity certain corrective are
to be taken and one of it being is
the refusal of bail in cases
where allegation is made of
contravention of Martial Law
Regulation.”

t should be noted here that
the Judge in this case, did not
investigate nor took judicial
notice or even men any
fact to indicate that “normal
mach of the eountry had
indeed broken down which
went “beyond the reach of nor-

.In a case challe

mal laws” to correct. In other
words, the Judge laid out tim-

, circumstances and causes
of imposition of Martial Law
without trouble to check
whether in the inistant case, the
imposition of Martial Law was

eed because of the very rea-
sons enumerated by him.

Next block on the dpﬂncigle
of Martial Law was laid in 1977.
ng assess-
ment of income tax pursuant tq
Martial Law proclaimed by
General Yahya Khan of Pak-
istan in 1969, Justice Sha-
habuddin Ahmed said in Mul-
lick Brothers vs. Income Tax
Officers 29 DLR (1977) 234:
“...the very concept of Martial
Law is based on the absence or
non-existence of the Ordinary
legislative machinery because
of certain circumstances on
which the Constitution of the
country has failed to function.
The Martial Law is nothing but
the expression of the will of the
person who holds the supreme

because of his command
over the entire armed forces
and so long a country is gov-
ermed the Martial Law Au-
thorities the wish of the Martial
Law Authorities expressed
through Orders, tions or
Notifications is the law of the
land simply because there is no
other person in the country to
oppose or disobey it.”

Justice Shahabuddin Ahmed
rejected the petition because he
found the “Martial Law la-
tion in pursuance of which the
assessment was made had the
force of law when it was made
because it was made by the then
President and Chief Martial
Law Administrator of Pakistan
who exercised all legislative
functions of the State in the
then Pakistan.”

The Judge was making the
decision at a time when in Pak-
istan already the court declared
Yahya Khan's regime illegal
(P 1972 SC 139), though
Bangladesh was under Martial
Law. Equally, to suggest that
there was “no other person in
the country to o or disobey
it (Martial Law), also contra-
dicts with the facts on the

und. Even before 1969, when

ahya Khan declared Martial
Law, the people of both wings of
Pakistan waged mass upsurge
against the government and
since, his mili writs were
regularl flouted in
adesh. If Y Khan had

his way throu artial Law,
thers would have been no

By then, Appellate Division
of the Supreme Court was ap-

Broached in the case l;mlntad out
the Minister. nh :I;iﬂal[l;rf;
tun vs.

(SC) (1978) 205. Justice Fazle

Munim made definitive inter-

pretation of Martial Law, its

scope, agphcnuon and legal sta-
tuupfn angladesh. The case
raised &lcutiunu of the Aban-
doned

Order of 1972

and the Court had te determine

uestion of conflict between the
E{l‘llﬂtpﬂon and Martial Law.

The Judge declared, Martial

Law “Proclamation made the

Constitution of Bangladesh,
which was allowed to remain in

The Breach of Our Discontent

force, sub-ordinate to Procla-
mation and any Regulation or

Order as may made by the
President 1in _pursuance
thereof.” ’

Referring Martial Law de-
crees, the Judge said: "It may be
true that whenever there would
be any conflict between the
Constitution and the Procla-
mation or a Regulation or an
Order the intention, as appears
from the language employed,
does not seem to concede, such
superiority of the Constitution.
Under the Proclamation..., the
Constitution has lost its char-
acter as the supreme law of the
country.”

He then made most far
reaching statemernt on Martial
Law. He said: “There is, no
doubi, an express declaration in
Article 7(2) of the Constitution
to the following effect: “This
Constitution is, as the solemn
expression of the will of the

ple, the supreme law of the
E:%ublic and il any other law is
inconsistent with this Consti-
tution that other law shall to
the extent of inconsistency
void.” Ironically enough. this
Article though still exists, must
be taken to have lost some of its
importance and eflicacy.”

Hence, the Judge ruled: "no
Constitutional provision can
claim to be sacrosanct and im-
mutable. The present Constitu-
tional provision may. however,
claim superiority to any other
law other than a Regulation or
Order made under the Procla-
mation.”

Regarding Court's authority
to question Martial Law ac-
tions, the Judge said: "no Court
including the Supreme Court
has any power to call in ques-
tion in any manner whatsoever
or declared illegal or void the
Proclamation or any Regula-
tion or order”. He confirmed:
“there is no vagueness or ambi-
guity ....as regards the total
ouster of jurisdiction of this
court.”

Here., the Supreme Court
first confirmed that Martial
Law is the superior "Law™ and
the Chief Martial Law Adminis-
trator a "Legislator™, That set-
tled, the Judge said "this Court
Administers justice according
lo law, and as soon as the in-
tention of the legislature be-
come manifestly intelligible
from the language of the enact-
ment in question, it has no op-
tion giving effect to it.”

The principal question.
which the Judge and the Court
failed to address in this case
was, how in law “the Constitu-
tion lost its character as the
supreme law of the country”
and a.g:fln. howdl:lsa will beﬂ'ldt

ie of Bangla as embod-
Eqn the Constitution lost its
importance. Also, the Judges
fi to elucidate their source
of their authority to pronounce
that the Constitution has lost
its supreme character. As
Judges of the Supreme Court,
they are constitutionally duty
bound to “preserve, protect and
defend the Constitution™ (Third
Schedule). Within the ambience
of interpretation., the Judges
had no right to declare the Con-

by Ekram Kabir

stitution’s loss of character,

After Halima Khatun, Mar-
tial Law jurisprudence contin-
ued to expand. In 1978, in a peti-
tion challenging holding of
Presidential election, in Sultan
Ahmed  vs. Chief Election
Commissioner 30 DLR (1978)
291, Justice Shahabuddin
Ahmed . declared, “(The)
sovereign authority of the state
now lies in the hands of the
Chief Martial law Administra-
tor whose will is the Supreme
Law of the land and is above the
Constitution.....This source and
basis of his powers and author-
ity was the Proclamation and
so long this Proclamation re-
mains in force election to the
office of the President will be
held as provided for in the
Proclamation and not in the
Constitution.”

The Judge here singularly
failed to explain how
sovereignty passed on from the
people of Bangladesh to the
Ehi:f Martial Law Administra-

or.

In the same year in 1978, the
Appellate Division of the
Supreme Court of Bangladesh
further expanded import of
Martial Law. In an appeal by
special leave, in State vs. Haji
Joynal Abedin 32 (AD) 110, the
Appellate Division set aside the
judgement and order of the High
Court Division.

In the case, High Court Divi-
sion declared the conviction
and sentence passed by the Spe-
cial Martial Law Court no.ll
without lawful authority and of
no legal effect. The High Court
Division Judges found that the
offences were committed before
the Proclamation of Martial
Law, and that the trial held by
the Martial law Court was
without jurisdiction.

The High Court Division ac-
cepted that death penalty
passed by the Martial Law Court
was wholly illegal and a nullity
in the eye of law since being vi-
olative of the fundamental
ri%hl guaranteed under Article
32 of the Constitution, which
was, the High Court Division
declared. subject to judicial re-
view under icle 102 of the
Constitution.

Justice Ruhul Islam, along
with Chief Justice Kemaluddin
Hossain and Justice Fazle Mu-
nim said, the High Court Divi-
sion Judges failed to appreciate
the correct import of Martial
Law and Proclamation of Au-
gust 20, 1975 “(of}) ousting the
jurisdiction of all courts in-
cluding the Supreme Court from
calling in question the Procla-
mation or Regulation or Order
or other Orders or anything
done or any action taken there-
under.”

He then considered at length
background of Martial Law im-
po in 1975 and concluded
that, “it leaves for no room for
doubt that the Constitution
though no abrogated, was re-
duced to a position subordinate
to the Proclamation, inasmuch
as, the unamended and unsus-
pended constitutional provi-
sions were kept in force and al-
lowed to continue subject to the
Proclamation and Martial law
Regulation or orders and other

US-UK may be held responsible and pay reparations for the damage they
inflicted on Iraq. In case US and UK default on this requirement, a united
world community should freeze assets belonging to US-UK within UN member-
countries. If UN does not have the muscle to implement restitution on behalf of
Iraq, UN would, de facto, be a toothless tiger.

the bombers
., what could

Now that
started to hit Ir

the White Hg:;;c . a mfrum
bomb again again rest
of the world, with the tion

of the loyal Tony Blair, pre-
sumed that the exit strat-
egy involved in the air-raids
was the one that stops Im-

peachment.
According to critics, the
bombing in was a cynical

ploy by Clinton to'upend his
impeachment procéss. It was
an act of war that is not sanc-
tioned international law or

by the US Constitution. It is not -

solving the problem of Saddam
Hussein's weapons ro-
grammes. DBut it was £
and innocent Ir :
This illegal war-making
pickets at the heart of constitu-
tional of America. The
US Congress has been given the

sole — and :xEE’rm - ['nwer to
declare war. Bombing Iraq was
clearly an act of war, but
Congress did not made such a
declaration.

According to international
law and the UN charter, a coun-
try can take unilateral action
against another country only
for the purpose of self-defense.
But this attack was not in self-
defense. Whether Irag's -
ation with the UN in:pu:ﬁl
was full or partial was up to the
UN Security Council to decide,
not the America and Britain.
And it was up to the Security
Council, not member-states,; to
decide on what action to take.
As Secretary of State Madeleine

t just said in August: "It
m ‘l._ not a US issue."
Magically, four months later, it
has become a Uﬁtﬁil:u:. ok

By bombing
Iraq against their wishes, and

against UN charter and UN
Security Council resolutions,
the US is now at the risk of
chilling many relations to dan-
erous degrees. Already, the
busaiaﬂ Duma has Emtnrt amiac;
about -sixing -2 an
Etaﬂ-ﬂ.emlu may reduce Rus-
sia's and America's nuclear
weaponry by half. Was the
bom worth that? Even as
regards the Iraq cy itself,
the irrationality of the bomb-
is striking. Administration
?ha clalgu admitted in Nuvcml:lcia
t a bom campaign wo
not :limjnabt‘:%addam'n chemi-
cal or biological weapons pro-
ammes. And they admitted
t as a result of thé bombing,
UN inspectors would never be
invited back. These ins
did more to eliminate Iraqg's
weapons of mass des on
than 80,000 tons of'‘bombs dur-
ing the Gulf War. This was a
t Clinton himself made in
ovember when he called the
bombers ot
changed since then, except for
his tical fortunes?
oreover, Iraq is not even

of th s
o o e s oy

in the

are far A ents of
military action say that Sad-
dam has "thumbed his nose" at
the US and that it would "lose
face" if it didn't attack him.

These are not valid justifica-
tions for war.

What did the US achieve? Ef-
fect was the permanent expul-
sion of UN ins s. But this
was not desirable to the West,
since the UN Iinspectors
achieved at least something
what bombs could not. Thcg
succeeded in identifying an
destroying most of lIraqg's
weapons of mass destruction.

Beck. Whiat. has < ooyn

Saddam is still in power af-
ter the bombing. He and other
hardliners in Baghdad are even
strengthened as they rally na-
tionalist sentiments against
the invaders from Washington.
This was the irony of US policy
toward Iraq: the more punitive
it was, the easier it was for Sad-
dam to stay in power, But, isn't

it up to the ple of Iraq to dis-
pose of Saddam? Well, they may
not rise up against him when he
appears to be defending the na-
tion from attack. At least his
much is certain: the assault on
Irag caused more hardship for
the Iragi people.

"Four to five thousand chil-
dren are dying unnecessarily

month due to the impact

of sanctions.” said Denis Halli-
day, who was the UN humani-
tarian coordinator in Iraq until
he resigned recently after 30
ears ol service with the UN.

e are in the process of de-
an entire society. It is
as simple and terrifying as that.
It is illegal and immoral.”

For seven years now, the US
has been punishing the people
of Iraq
lion Iragi children have died as
a result of sanctions, according
to a UN study. How many more
will have to lose their lives
now? Many more Iraqis are
likely to die as a result of the
havoc that war will wreak on
Iraq's health and sanitation
system.

The wire agencies affirm, the
United States pointedly refused
to take the matter up with the
Security Council, knowing full
well that Russia and China
would not support military ac-
tion. This showed utter disre-

ard for international law.

d. to many, it showed a dis-

+ more than half a mil- |,

regard for the long-term secu-
rity of the US itself. The biggest
threat to the US is not Iraq but a
reignited Cold War, either with
Russia or China. ’

The reason for the h -up
strike is obvious but its eflec-
tiveness was minimal. Neither
Saddam nor his weapons of
mass destruction have ‘disap-

ared. The attacks achieved
ﬁ:ﬂc accept a 24 hour delay in
the Clinton impeachment vote,
But the failure of the US to con-
sult with the Russians has had a
permanent effect. A process
that has been under way for
several years has been crys-
tallised. Russia has been re-
treating from both its liberal
economic reforms and its pro-
western foreign licy slowly
for several . e trend has
accelerat since Primakov,
the former head of foreign in-
telligence for the KGB, became
Prime Minister. The lower-
house of tHe Duma passed a
resolution that resolutely con-
demned "the barbaric bomb
of the Republic of Iraq," an
said that it was an act ol inter-
national terrorism that posed a
direct threat to international

and security.

Clinton's action produced a
alvanic revelation. It drove
ome American contempt for

Russia's views and brought to-
gether the entire Russian polity
around a issue: the return
of Russian greatness. Eco-
nomic dislocation does not
block this. [Remember that
Germany revitalised its econ-
omy with a rearmament pro-
gramme?) .

The Iraq issue is a good place
to start. Pri ov, who knows
the Arab world from his KGB
days, can use his pro-Iraqi

orders; and the Constitution
was amended from time to time
by 1asuingl Proclamation.” He
went on: * In the face of the fact
stated above I find it difficult to
accept arguments advanced in
support of the view that the
Constitution as such is still in
force as the supreme law of the
country, untrammelled by the

Proclamation’and Martial Law .

Regulation.”

Outlining the position of
Martial Law, Justice Islam said:
“So long the Constitution is in
force as the supreme law of the
country, any act done or pro-
ceeding taken by a person pur-
porting to function in connec-
tion with the affairs of the Re-
public or of a local authorit
may be made subject matter n¥
review by High Court in-exercise
of its writ jurisdiction. The
moment the country is put un-
der Martial Law, the above
noted constitutional provision
along with other civil laws of

the country loses its superior

position.”

Justice Islam then ruled that
the Chief Martial law Adminis-
trator had the power to legislate
with retrospective effect as he
assumed supreme Powr:r of leg-
islation. In view o sition of
Martial Law, he held, “that the
High Court Division was not
justified in interfering with the

roceedings before the Special

artial Law Court in the man-
ner it has been done; and this
order cannot be sustained.”

Finally, the Supreme Court
declared that Martial Law can-
not be questioned not only
during periods of its continu-
ance but even beyond. In
Nasiruddin vs. Government of
Bangladesh 32 DLR (AD) (1980)
216, Chief Justice Kemaluddin
Hossain pronounced that,
*withdrawal of Martial Law
shall not revive or restore any
right or privilege which was not
existing at the time of such re-
vocation and withdrawal.”

Breaking the Taboo

The Minister should be
thanked again for breaking ice
on discussion about the court,
role of the judges etc., during

riods of Martial Law. There is

ardly any evidence of honest
inquisition, of reviewing the
cases of the superior courts,
Equally. limits
drawn yet between academic
and impassionate discussion of
judgements. Print media, the
only public forum, where such
discussion can take plar:ﬁ with

eater public access, is hyper-
insitivﬂu not to offend the
court, as on occasions, they are
brought to book, for contempt
or criminal cases.

Bangladesh, as said earlier,
has undergone turbulent peri-
ods and it is imperative that so-
ciety at large reconciles with
the past. The process of recon-
ciliation can only resume if
open and frank discussion
takes place of the past, however

unpalatable the exercise might

be. |

But First Think First
The Minister of Law in his
presentation has made other
nent remarks. He said: "An
impartial judiciary composed

stance to increase Russian in-
fluence among Islamic factions
in the breakaway fragments of
the former Soviet Union. By
aligning Russia with Iraq,
Moscow becomes a friend of
Muslims. This not only will in-
crease Russian influence with
uﬂpusiuun roups in countries
like Kazakhstan, but also the
probability that Muslim coun-
tries will use their influence to
move these groups into a pro-
Moscow stance.

The inclusion of China in
this alignment affects both the
global ce of power and the
structure of Asian regional pol-
itics. On a question of funda-
mental importance to the
United States, Iraq, a coalition
consisting of France, China and
Russia has emerged very pub-
licly, with Russia l:i!ﬁl}dn the
leading, active role. The attacks
have tri a response inside
of Russia that will have lastin
effect. Asin 1972, when the U
and China aligned themselves
to contain the Soviet Union, a
new alignment designed to
contain the US is e . In-
cluding France and China, its

centre uia%ravity is a re-ener-
a. -

gised Ru

The strategic objectives of
US-UK have not been reached.
In fact, the Gulf War sortie '98
was a shot in the foot. It has
heightened the world communi-
ty's revulsion against the US
hcgemnny;& a, and is now
up to the | of a critical mass.

and its members wege virtu-
ally highjacked by US-UK into
a military attack, hastily so-
licited by Unscom Inspector
Butler, dubbed as "mad dog" in

Iraq. :

T?IS-UK may be held respon-
sible and pay reparations for
the d they inflicted on
Iraq. In case US and UK default
on this requirement, a united
world community should freeze
assets belonging to US-UK
within UN member-countries.
If UN does not have the muscle
to im[‘glement restitution on be-
half of Iraq, UN would, de facto,
be a toothless tiger.

as not been .

%

f

of competent judges is the best
guarantee of proper adminis-
tration .of justice, and in the fi-
nal analysis, of defence of hu-
man rights.” He went on: “The
judiciary, which is the last hope
of the citizen, contributes vi-
tally to the preservation of the
social peace and order to set-

line of the Mexican Constitu-
tion.”

‘. Article 136 of 1917 Mexican
TConstitu

tion states: “This Con-
tution shall not lose its force

’ effect, even if its observance

is interrupted by rebellion. In
the event that a government
whose principles are con

to those that are sanctioned
herein, should become estab-

E lished, through any public dis-

tling legal disputes and thus™”

?rmnntea a harmonious and in-
:}grated society. The quantum
of its contribution. however,
largely depends u the will-
ingness of the le to present
their problems be it and to
submit to its iludgcments.'
What matters most, the Min-
ister said: "is the extent to
which le have confidence
in judiecial impartiality.” He
uoted an US Judge,and said:

e stren

of the judiciary is
in the command it has over the",

hearts and minds of men. That

respect and prestige are the
product of innumerable judge-
ments ‘and decrees, a mosaic
built from the multitude of
cases decided. respect and pres-
tige do not grow suddenly; they
are the ucts of time and ex-
perience. .But they flourish
when judges are independent
and cour us.” .
The people will only have
confidence in the judiciary,
udges and the court, if as the

S Judge has observed and

quoted by the minister, the
judges are independent. The ju-
diciary, must therefore be inde-
pendent. And this is where the
problem is in Bangladesh
which is at the hand of the Min-
ister himself.

In the same venue, at
British-Bangla Law Week, a se-
nior and respected lawyer has
regretted that the judiciary re-
mained shackled with the ad-
ministration belying the con-
stitutional commitment. He
echoed the nations sentiment
when he said, "It is a great
shame for us that the judiciary
is still not independent.” He
lamented, “Separation of the
judiclary from the administra-
tion seems a distant goal al-
though it is now a pertinent is-

- sue.”

Separation of the judiciary
from the executive is the first
“and integral step to make the
udiciary. independent.
nister and his government is
pledged bound to separate the
judiciary, give its due indepen-
dence. There are no shortage of
ideas or models of how to
achieve this goal. but govern-
ment seems to lack nece
commitment and will to take
required measures.

The Minister has to do his
bit first, otherwise, such state-
ments will be considered
merely rethorics. He has rec-
ommendations of the Law
Commission, of the Supreme
Court and host of other sugges-
tions. He has only to act now.

Way Forward

In his speech, the Minister
has suggested a way forward for
the future. He has quoted a pro-
vision of Mexican Constitution
of protection of the constitu-
tion. He proposed that "Our Par-
liament may consider amend-
ment of the Constitution in the

i
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~ tution, for

turbance, as soon as the people
recover their liberty its obser-
vance shall be re-established
and those that have taken part
in the government emanating
from the rebellion shall be
judged in accordance with this
Constitution.” _

In fact, Atto General of
Bangladesh, late Mr. Aminul
Huq, made similar suggestion,
few years back, at a presenta-
tion at Co-ordina Council
for Human Rights in
Bangladesh-CCHRB. He was in-
spired by an article of a noted
Eclﬁn j‘:iriat.

ain, it is the Minister of

Law, who has to take a lead in
formulating such a defensive
mechanism, but before that he
can take similar actions even
when Bangladesh Constitution
has got nq such provision.

Recently, a Court in
Bangladesh has convicted a
number of people involved in
the killing of the President and
others in August 1975. The
killers also staged a coup d'etat
and overthrew the government,
imposed Martial Law and sus-
pended the Constitution. The
people involved were accused *
under Sections 120 B/ 302/ 34/
189/324/307 /201 /380 of Penal
Code and convicted under Sec-
tion 302/34 and Section 120 A,
for murder, common intention
and criminal conspiracy.

They were neither accused
nor convicted for overthrowing
the government.

Similarly, Ershad spend five
ears in prison and rightly. so.
e was accused in all ds of

criminal cases,; of possession of
arms, corruption, abuse of
power etc. But he was not ac-
cused for his first and principal
crime, overthrowing a govern-
ment. A complaint against him
for exactly these crimes had by
now, gathered enough dust at

Ramna police station to bury it.
The Law Minister should se-
riously lore ways to put the

leaders of the Coup d'etat of
1975 and 1982 on trial for
crimes against the Constitu-
tion, for suspending the Consti-
egally taking over
of power and overthro the
overnment, which tantamount
o waging war against the peo-
ple. Meanwhile, he should for-
mulate appropriate law, taking
into account international law
also. to punish past and future
us . .
um}n it is now the turm of
the believers of the Constitu-
tion. constitutional rule, rule of
law, democracy to speak out.
Analyse the role of the judi-
ciary vis-a-vis Martial w,
contribute find ways to finally
rid the Constitution off the
hosts of Martial Law. The
upreme Court can initiate in
its own self-cleansing proce-
dure, concerned citizens could
start appropriate proceedings
and perhaps though difficult,
the petitioners of the cases re-
ferred to could come forward to
introduce review applications.
The issues involved are enor-
mously important, as each in-
dividual in= Bangladesh has

stake in working of country’s
Constitution.

The writer is a Researcher at
Brussels Catholic University.

War Devastation has Quenched the
Spirit of the People of Southern Iraq

by Richard Downes from Basra

RAQ is more like a barracks

than a country these days.

On the main road from
Baghdad to Basra army
squadrons keep a wary eye on
the skylg_lm aind ?n :vunl c{luser
eye o e loca pulation.
Timkgl armoured I::ﬂm anti-
aircraft guns and thousands of
soldiers are in evidence
everywhere. kilometre or
so a small, simple army
compound bears testimony to
the F:l):t that this is an army of
occupation. The south of Ira%:s
predominantly Shia, while the
security forces are drawn
overwhelmingly from the
Sunni Muslim centre and
north.

Each little fort has a large
machine-gun pointed at the

"road and a mobile armoured

car. In the wake of the Gulf War,
an uprising here led to thou-
Eanda of :athﬁg;t it IrTEi
rutally suppre an :
army remgfnn from defeai?.'
Since then, the US and Britain
have encouraged a low level re-
sistance to the government of
President Saddam Hussein,
with little success. After the
four day bombardment by US
Snd Bri tl.lubﬁmha. tltle: south ti:
amuged t does not appear
be in any mood for a re-

volt. Fifty kilometres outside-
Basra, 1 saw the on the
Republican Guard of an Ameri-

can attack. A small tank pla-
toon had bivouacked just off
the road. Eight tanks pointed
their in the di-

mﬂmf the city. Wrec e

was strewn around, y
the aftermath of the aw
At least threetanks and four
armoured personnel carriers
appeared to be destroyed. The
encampment was surrounded
by anti-aircraft guns and jumpy

soldiers, who waved me on
when I tried to engage them in
conversation. The south of Iraq
was heavily bombed during Op-
eration Desert Fox, or Opera-

* tion Monica as the Iragi news-

pers have dubbed the four-
day blitz. In Basra, telecom-
munications facilities were de-
stroyed night after night. The

rt at Um-Qasr was hit by
Egar}r missiles and the coun-
try's most important economic
asset, the Basra Oil Refinery, is
still in flames. A massive col-
umn of filthy black smoke rises
from the site polluting the en-
vironment and reminding the
Iragis of*their vulnerability to

outside attack. The local au-
thorities were determined to
show me only those civilian
sites which had been hit, such

' as the telephone compan -

fices, but the unmis ble im-
ression gained after a day in
Fh: city, is that the governmen-
t's hold on Basra has been sub-
stantially weakened but not
undermined in the past week.

The bombing of the oil re-
finery may wel be the most
significant event of the four-
day war. Iraq's oil industry is
already teetering on the brink
of collapse. Spare parts have
been c&nmhaﬁqed rom other
refineries because of the eco-
nomic em o which strictly
limits trade. uction is low
and quality appalling. The
Basra refinery was to have been
refurbished to. énable Iraq to
ump more oil to gajr for

e

mports under the UN-con-
trolled Oil For Food t.
That deal was under
" asa :Rsu]t of - -
ces. It now very
Exruldeed and the spectre of

e
food shortages looms.



