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Law and Our Rights

Che Thily Stie 5

Fifty Years of the Universal Declaration of Human Rights: A Review

S we celebrate the fiftieth
AA;E,HHi1|M=:rs..'amrj.1 of the
niversal Declaration of
Human Rights across the globe,
a stock taking is underway. In a
world :merﬁin& from the
devastation of a World War, in
which gross human rights
violations and unprecedented
acts of inhumanity had been
rpetrated, the peoples of the

nited Nations in the Charter
adopted by them in 1945 re-
affirmed their "faith in

fundamental rights, in the dig-
nity of the human person and
in the equal rights of men and
women, and of nations large
and small.”

The Universal Declaration
adopted in 1948 by the UN Gen-
eral Assembly, with 48 votes in
favour, none against, and 8 ab-
stentions, was truly an act of
faith. of a shared conviction in
human rights "as the founda-
tion of freedom, justice and
peace in the world.” The exist-_
ing global reality at the time
was one in which the majority
of the world's ple remained
deprived of their human rights.
They still lived under colonial
rule and a strident apartheid
continued aggressively to pro-
mote racial discrimination.
Authoritarian regimes contin-
ued to oppress peoples.

The Declaration was thus a
bold expression of resolve to
change the existing reality, as it
proclaimed in the opening
words of its operative part that
the Declaration would serve:

"... as a common standard of
achievement for all peoples and
all nations, to the end that ev-
ery individual and every organ
of society, keeping this Declara-
tion constantly in mind, shall
strive by teaching and educa-
tion to promote respect for
these rights and freedoms and
by progressive measures, na-
tional and international, to se-
cure their universal and effec-
tive recognition and obser-
vance, both among the peoples
of Member States themselves
and among the peoples of terri-
tories under their jurisdiction.”

It was thus a pledge to strive,
at the national and interna-
tional level, to promote the ob-
servance human rights the
world over.

In the subsequent decades,

pular movements for democ-
racy and independence across
the world invoked the Univer-
sal Declaration as they strug-
gled for their rights. Women
and men of diffterent faiths,
races and cultures were inspired
to challenge colonial and au-
thoritarian regimes and to
vindicate their human rights.
They reaffirmed this commit-
ment in their new constitutions
which invariably relied upon
the Universal Declaration and
the UN human rights instru-
ments in formulating their own
bills of rights. This is some-
thing to which I can testify
from my own experience when |
chai our constitution draft-
ing committee in 1972, after
Bangladesh gained indepen-
dence through our war of libera-
tion in 1971. In drafting the

historic day for interna-

tional law. On this day,
the House of Lords, Britain's
highest court reversed the lower
appellate court's earlier deci-
sion and declared that former
President General Augusto
Pinochet was not immune from
arrest and from prosecution for
crimes committed while in of-
fice. On October 28, the British
High Court ruled in a habeas
corpus application that General
Pinochet enjoyed immunity
from prosecution as a former
head of state. The petition was
brought following Pinochet's
arrest in London on October 17,
while convalescing at a London
clinic.

Background

General Pinochet led a vio-
lent coup d'etat against demo-
cratically elected President
Salvador Allende on September
11, 1973. President Allende was
assasSinated and his govern-
ment overthrown by comman-
ders of three of Chile's four
armeg forces.

Allende was elected in 1970
but faced bitter opposition in
Congress to secure his office.
Once in , Allende's gov-
ernment nationalised Chile's
coal and steel industries,
mostly owned the west. He
also nationali copper indus-
try. main export commodity of
chile, as well as majority
shares of the banks. Allende's
nationalisation policies an-
gered western governments and
multinationals, who found
such actions as a serious eco-
nomic setback.

In his speech at UN's General
Assembly, President Allende

ed his ideas of Chile's
development. He said, "the na-
tionalisation of our basic re-
sources constitute an historic
act of reclamation. Our econ-
can no lo tolerate the
state of subordination implied

in the concentration of more
than 80 percent of our
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in the hands of a small group of

s, that have
always placed their own inter-
ests ore the needs of- the
countries in which they are
making exorbitant profits....

The nation's rec of its ba-
sic resources and the freeing of
our country from its subordina-
tion to foreign powers consti-
tute the culmination of a lo
historic process to win politic
and social freedoms.

Allende then said. the old
structure based on the exploita-
tion of the worker and the dom-
ination of the means of produc-

*tion by a minority was bein
superseded. Its place, he said,
Ais being taken bl;I a new struc-

foreign com

constitution, we drew upon uni-
versally recognised formula-
tions of human rights derived
from international instru-
ments. This expression has
been repeated in the creation of
other recent constitutions. In
Nepal, an absolute monarch
who had the status of a deity,
was transformed into a consti-
tutional monarch and a bill of
rights was included in the con-
stitution. I recall suggesting to
the Nepalese constitution-mak-
ers that the best precedent of
how an absolute monarchy
could be transformed into a
constitutional one was provided
by English constitutional
history of the seventeenth cen-
tury. No reservations were ex-
pressed about including univer-
sally recognised formulations
in their charter of rights. No
qualifications were introduced
on the grounds of religious or
cultural diversity. The new
South African constitution un-
equivocally assures universally
recogni human rights to all
in a multi-cultural, multi-reli-
gious society.

This is the common experi-
ence of the majurialf of the
states cutting across all the con-
tinents. This is why the notion
encapsulated often in the
phrase "Asian values” which
suggests that human rights de-
rive from an alien ideology ex-
ported to Asia (and Africa) from
the West with roots in a particu-
lar religion, is a misreadinﬁ of
history. While respect for hu-
man rights itself calls for re-
spect for cultural and religious
pluralism, neither history nor
anthrn]i?nlag},r validates the
claim of any particular religion
or geographical region to be
treated As the exclusive foun-
tain-head of civil and political
rights. Those who in Africa or
Asia, in Nigeria or Burma, vio-
late these rights use the alien
ideology argument in a self-
serving way to justify their vio-
lations. In doing so, they deny
history as well as their viola-
tions. In doing so, they deny
history as well as their own re-
}.idgii}ll..‘i and cultural traditions.

uslims, Buddhists, Hindus,
and Sikhs had fought along
with Christians and Jews
against fascism, during the
Second World War. Human
rights had been invoked by
Asians and Africans, of differ-
ent faiths and cultures in their
sustained, and ultimately suc-
cessful, movements for inde-
pendence against colonialism
and against apartheid.

The fact that many African
and Asian nations were not
represented in San Francisco
when the Charter of the United
Nations was adopted, or were
not present when the United
Nations General Assembly
adopted the Universal Declara-
tion of Human Rights in 1948,
does not detract from the uni-
versal recognition since ac-
corded to them by the peoples of
all nations. This was re-af-
firmed in the World Conference
on Human Rights in Vienna
(1993) by representatives of
governments, and even more

ture directed by the workers
which, in servicing interests of
the majority, is laying the
foundations for a pattern of
ﬁruwth which spells genuine

evelopment. The workers are
re;:lacm% the privileged gruur»s

olitically and economically,

th in the work places and in
the communes and the State it-
self. This is the revolutionary
content of the rtt}}t:eaﬂ now be-
ing experience my count
toﬁay:pttht replac{mc};lt of Hg
capitalist system and the
opening of way towards social-
ism.

Allendes Government

President Allende, though
elected on his Popular Unity
(UP) programme, faced enor-
mous difficulties from all
branches of government. When
government took-over facto-
ries, companies, mines etc, on
numerous occasions the court
ordered the government to hand
back the properties. Police and
the administration did not
carry out such orders. When the
judges requested assistance of
such public force, the orders
were not obeyed. Allende’s party
claimed that the courts were

opposing and sabﬂtaﬁ revo-
lutionary process which their
bourgeois class justice.

Judiciary and the Presi-

dency reached at loggerhead
when in October 1972, the
Supreme Court sent an official
letter to the President inform-
ing him of the absolute neces-
sity of instructing his cabinet to
instruct in turn their subordi-
nates to adhere strictly to the
decisions that, in the exercise of
their constitutional attribu-
tions, emanate from the ordi-
nary court of justice. In this

letter the Supreme Court also
called on the President to in-
struct his subordinates to show
the judicia the courtesy
which it deserved. The court
send another letter in May
1973.

In reply, the President an-
swered with a long and harsh
letter in which he made serious
charges against the Supreme
Court for some of its decisions
and accused it of partiality and
insensibility with respect to the
claims of the poor while effi-
ciently taking care of the rich.

Th;{pmbkmu with Congress
were of equally serious nature,
In Chile, the Constitution pro-
vided an institution known as a
Contraloria General ., an au-
tonomous institution to exer-
cise preventive control over the
legality of executive acts and to
supervise and approve of public
funds in accordance with the
law. Every Presidential decrees
had to be sent to Contraloria for

by Dr Kamal Hossain

"Pending universal ratification of the Covenants and other treaties it is the

Universal Declaration of Human Rights that most people will look to find the
minimum rights to which they are entitled. Legally, politically, and morally,
the Universal Declaration remains even more significant today then when it
was adopted in a half-century ago."

powerfully by members of civil
society present there. Their
spirited participation in that
Conference had made it impos-
sible even for the hesitant
among the government repre-
sentatives to deny universality.

It was the non-governmental
forum, specially its younger
participants, from all over the
world, who in 1993 breathed
new life into the Universal Dec-
laration. The Vienna Declara-
tion recorded a global consen-
sus on human rights issues, on
which there had been diver-
gence earlier, based on consid-
erations of expediency of those
who had special interests to

rotect. Thus, the Vienna Dec-
aration proclaimed that:

(a) The universal nature of
these rights and freedoms is be-
yond question.

(b) All human rights (civil
and political as well as eco-
nomic, social and cultural) are
universal and indivisible, in-
ter-dependent and inter-related.

(c) The international com-
munity must treat human
rights globally in a fair and
equal manner, on the same
footing and with he same em-
phasis. and that

(d)] Women's rights are hu-
man rights.

Review of the Universal
Declaration at the

International Level

The work of the United Na-
tions in the field of human
richts has evolved in several
different phases. (1) The f{irst
phase, which began immedi-
ately after the creation of the
United Nations in 1945, was
primarily concerned with stan-
dard-setting. This work has
continued to the present. A UN
compilation of human rights
instruments published in 1993
lists 94 conventions, declara-
tions and other international
instruments on human rights.
It includes the two interna-
tional convenants, one on civil
and political rights, and the
other on economic and social
and cultural rights. which tlo-
ether with the Universal Dec-
aration are terined "the Inter-
national Bill of Rights". Other
major standard-setting in-
struments include: the Conven-
tion on Elimination of all
Forms ,0ol, Racial Discrimina-
tion. the convention against
Torture, the Convention
against Elimination of Dis-
crimination against
Women(CEDAW] and. the Con-
vention on the Rights of the
Child.

The second phase consisted
in discussion in UN fora of al-
leged wviolations of human
rights in specific countries.

While early General Assembly
resolution#®criticized the hu-
man rights situation in a few
specific countries, public dis-
cussion of specific violations
soon became limited (apart
from questions of decoloniza-
tion) to drawing attention to se-
rious human rights violations
arising out of apartheid in
South Alrica and Israeli prac-
tices in the territories it occu-
pied after the 1967 Arab-Israeli
war. Following adoption of
Resolution 1235 by the Eco-
nomic and Social Council in
1967, which authorised
ECOSOC's subsidiary bodies to
discuss the violation of human
rights in any country. there was
a significant increase in the
number of country situations
which came up for review. It is
noteworthy that General Pio-
nchet's military coup and the
situation created by it in Chile
in 1973 gave rise to a continu-
ous series of reports of grave
human rights violations. Noth-
ing could have been better timed
to coincide with the global ob-
servance of the [fiftieth an-
niversary of the Universal
Declaration than the historic
judgement of the House of Lords
denying Pinochet immunity
from criminal process. The rea-
sons in support set out in one of
the majority opinions could be
seen as a tribute to the contribu-
tion of the Universal Declara-
tion to the progressive devel-
opment of international law: (2)

"The development of inter- -

national law since the Second
World War justifies the conclu-
sion that by the time of the 1973
coup d'état and since, interna-
tional law condemned genocide,
torture, hostage-taking and
crimes against humanity
(during an armed conflict or in
peace time) as international
crimes deserving of punish-
ment. Given this. it seems to me
difficult to maintain that the
commission of such high
crimes may amount to acts

rforined in the exercise of the
unctions of a head of state” (per
Lord Steyn).

The Final Act of the Rome
Conference earlier this year
which adopted the Convention
establishing the International
Criminal Court can also be
claimed as an achievement of
the global human rights maye-
35" 1 34 S A ey izl '

The third stage consisted of
creating mechanisms to imi-
plement accepted norms more
effectively. These included cre-
ation of a procedure under
which individual communica-
lions concerning a consistent

attern of gross violations of
wiman rights could be consid-
ered and the appointment of
rapporteurs and working

groups to investigate human
rights violations in specific
countries or to report on partic-
ular types of human rights vio-
lations (e.g., torture or "disap-
pearances’). Thus, we have,
among others, a UN Special
Rapporteur on Violence against
Women, and one on Extra-judi-
cial and Summary Executions,
as well as on countries from
where gross violations are re-
orted, such as Nigeria and
urmma.

Development of the

Universal Declaration

at the National Level

The profound impact of the
Universal Declaration at the
national level is reflected in the
constitutions of newly inde-
pendent states and societies in
transition from an authoritar-
ian towards a democratic order.
These constitutions invariably
declare a commitment to hu-
man rights as they strive to es-
tablish a democratic and par-
ticipatory system of govern-
ment and to achieve significant
social and economic develop-
ment. The latter is particularly
true in societies such as ours
which have inherited poverty
and social inequality as a part
of the legacy of our coloni=i or
authoritarian past.

In the Indian Constitution. a
dichotomy was maintained
between civil and political
rights (the first generation
rights) which were enforceable
by courts and economic, social
and cultural rights (the second
generation rights) which were
not judicially enforceable, by
which parliaments and gov-
ernments were urged to make
their best efforts to implement,
subject to availability of re-
sources. Third generation
rights, such as the right to de-

- velopment and the right to a

healthy environment, had not
emerged when the constitution
was adopted in 1949. A directive
principle was inserted into the
constitution in 1976 by the
42nd amendment providing
that "the State shall endeavour
to protect and improve the en-
vironment ..." (Article 48A).

This problem was described
by one of the architects of the
new South African Constitu-
tion. Justice Albie Sachs, in the
following terms : (3)

"The fundamental constifu-
tional problem. however, is not
to set one generation of rights
against another, but to har-
monise all three. The web of
rights is unbroken in fabric,
simultaneous in operation, and
all-extensive in character.....

.... the achievement of first
generation rights is fundamen-
tal to the establishment bf
democracy and the overcoming

Law Lords on Pinochet

by Ahmed Ziauddin

of national oppression. But for
the vote to have meaning; for
the Rule of Law to have content,
the vote must be the instrument
for the achievement of second
and third generation rights. It
would be a sad victory if the
people had the right every five’
or so years to emerge from peo-
ple had the right every five or
so years to emerge from their
forced-removal hovels and sec-
ond-rate Group Area home-
steads to go to the polls, only

. thereafter to return to their in-

ferior houses, inferior educa-
tion, and inferior jobs."

The need for concrete mea-
sures of implementation is em-
phasized. The transformation
of economic, social and cultural
rights into positive law,
whether in constitutions or in
statutory law, is, however, not
enough. The rights must be real-
ized in fact, which may require
comprehensive administrative
measures and social action. The

success of the transformation

depends on the evolution of a
human rights culture where in-
dividuals accept both their own
rights and their duties to the
communit wi;:ch malu]:} ]the en-
oyment of rights possible.

j Y%]he- relev%ncepgf civil and
political rights in the realisa-
tion of economic and social
rights has been acknowledged
and explained in a paipcr pre-
sented by the Nobel laureate,
Professor Amartya Sen :

"Civil and political rights
give people the opportunity not
only to do things for them-
selves, but also to draw atten-
tion forcefully to general needs,
and to demand appropriate pub-
lic action. Whether and how a
government responds to needs
and sufferings may well depend
on how much pressure is put on
it, and the exercise of political
rights [such as voting, criticiz-
ing, protesting , and so on) can
make a real difference. For ex-
ample, one of the remarkable
facts in the terrible history of
famines in the world is that no
substantial famine has ever oc-
curred in any country with a
democratic form of government
and a relatively free press."

Societies engaged in transi-
tion from an authoritarian to a
democratic political order face
a formidable challenge. The in-
stitutions, values and mind-
sets which are the legacies of
the past persist. Traditions of
arbitrariness, secrecy, deci-
sion-making without consulta-
tion or open debate, and lack of
accountability impede the
building of a framework of good
governance in which demo-
cratic institutions and human
rights can be nurtured under the
rule of law.

The positive lesson is to re-

A Good Day for International Law

Pinochet episode has a sub-text for Bangladesh. In 1971, in Bangladesh, all kinds of crimes under
international law were committed; genocide, war-crimes, crimes against humanity etc. Many of
the planners and perpetrators are still enjoying their lives and freedom, whereas their victims and
their families still had been crying for justice. As this essay contains, general amnesty to the
criminals was an invalid decision under international law. General amnesty therefore
has not given any immunity to the perpetrators or collaborators and thus, in law,
criminal proceedings, both at home and abroad, can yet take place.

examination. and if considered
illegal, the decree became unen-
forceable. However, in extraor-
dinary circumstances, Con-
traloria allowed immediate
enforcement prior to its ap-
proval.

The law provided that in the
event of disa ents between
the executive and the Contralo-
ria concerning tegaltt[y; of a de-
cree, the decision of the execu-
tive was to prevail provided a
new decree was issued, signed
this time not only by the Presi-
dent but all his ministers as
well, insisting that Contraloria
approve the decree, and permits
its enforcement. This decree
was called a Decree of Insis-
tence . Once issued., the Con-
traloria could not reject the de-
cree, but had to send all relevant
documents to the Chambers of
Deputies. If the Chamber de-
termined that the executive had
violated the law and that Con-
traloria was correct, it could
then initiate impeachment pro-
ceedings against the minister,
some of them, or the President
himself.

Allende used Decree of Insis-
tence to acquire factories,
mines etc, as the Contraloria

' frequently rejected these de-

crees for being illegal, which
occurred with increasing fre-
guerncy.

Accurdin% to Chilean law,
only way of legally expropriat-
ing private companies was after
formation of Asocial area and
after paying just compensation.
The Congress unanimously ap-
proved to nationalise great
American owned copper mining
companies, but other expropri-
ations were not sent to
Congress. The President issued
decrees. Opposition Christian
Democratic party instituted
constitutional amendments to
stop the process, which was ap-

roved by both Houses. The
resident vetoed the bill. The

Augusto Pinochet

Congress rejected the veto, but
failed to get two-thirds sugpcrl.
The opposition challenged the
President and his party to call a
plebiscite, which the President
refused.

US Hands All Over

Recently released declassi-
fied , though heavily censored,
US documents re-confirmed
what President Allende said in
1972. He said, his enemies were
not American people, but the
American business corpora-
tions that had robbed his own
people of their birthright. He
complained, multinationals
had pushed their home govern-
ments to interfere in Chile’s life
and to boycott his country. He
said, international banks un-
der United States pressures
were deliberately destroying
Chile’s trading prospects.

Documents at George Wash-
ington University's National
Security Archives on events in

“Chile between 1970 and 1976,

acquired through Freedom of
Information act request, cata-
logues extensive US conspiracy,
participation and money in
destabilising Chile. President
Nixon had ordered the CIA to
Amake the economy scream in
Chile to Aprevent Allende from
coming to power or to unseat
him.

The documents include, ca-
bles written by US Ambassador
to Chile, Edward Korry, after
Allende's election, detailing
conversations with the outgo-
ing President Edward Frei on

how to block the president-elect
from being inaugurated. The
cables contain detailed descrip-
tions and opinions on various
political forces in Chile, includ-
ing the Chilean military, the
Christian Democrat Party, and
the US business community.

CIA memoranda and reports

* onra Project FUBELT - the code-

name for covert operations to
promote a militag}r coup and
undermine Allende's govern-
ment. The documents, includ-
ing minutes of meetings be-
tween Henry Kissinger and CIA
officials, CIA cable to its Santi-
ago station, and summaries of
covert action in 1970, provide a
clear paper trail to the decisions
and operations against Allen-
de’s governmerit.

US National Security Coun-
cil (NSC) strategy papers which
record efforts to a destabilise
Chile economically, and isolate

Allende's government diplo-
matically, between 1970 and
1973.

US State Department and
NSC memoranda and cables af-
ter the coup, providing evidence
of human rights atrocities un-
der the new military regime led
by General Pinochet.

FBI documents on Operation
Condor- the state-sponsored
terrorism of the Chilean secret
police, DINA. The documents,
including summaries of prison

letters written by DINA agent
Michael Townley, provide evi-
dence on the carbombing assas-
sination of Orlande telier
and Ronni Mofftt in Washing-
ton D.C., and the murder of
Chilean General Carlos Prats
and his wife in Buenos Aires,
among other operations.

Pinochets Reign of

Terro

One observer of Chilean poli-
tics summarised what hap-
pened since 11 temmber 1973
when darkness fell on Chile.
Soldiers of Pinochet stormed
presidential palace. He wrote,
in Pinochet’s Chile you can be
arrested at home, at work, on
the street, in a bus, or in a coffee
shop. You can be picked up be-
cause you are a relative or
friend of a political prisoner or
suspect. Arrests are often made
on the basis of anonymous de-
nunciations and weeks or
months passed before the au-
thorities even acknowledge that
a detention has been made...A
not-so-subtle web of surveil-
lance and police control has en-
tangled the schools, the shanty-
towns, factories, farms and

ublic administration.
ginuchet reportedly said, we
will continue to maintain the
intelligence services because it
is the only way to provide tran-
quillity for the citizenry.

All basic rights and free-
doms guaranteed under the
1926 Constitution was sus-
pended. Decree Law no.4 ap-
pointed military commanders
to provinces and departments
covering the whole country. All "
political parties were suspended
and those of left-wing tenden-
cies declared illegal. No politi-

cal activity of any kind was al-

‘lowed. No one was allowed to

demonstrate and no free as-
sembly took place. One half of
Chile's union leaders were re-
moved from their posts. Many

main steadfast in the commit-
ment to the core human rights
values — so as never to com-
promise these values for short-
termn political or commercial
advantage, or in response to
narrower parochial, partisan
or communal loyalties. Indeed
even more substantial are the
lessons to be learnt from those
who aré being innovative in de-
signing constitutional provi-
sions and participatory insti-
tutions which inspire and en-
able ordinary citizens — women
and men — to be pro-active in
promoting and protecting hu-
man rights — their own and
those ol other women and men
— and in the exercise of their
rights as citizens.

The global human rights
movement, which draws suste-
nance from the Universal Dec-
laration has promoted the
strengthening ol national insti-
tutions for the implementation
of human rights. It has provided
the impetus for setting up
national human rights com-

missions, women's commis-
sions and the office of om-
budsman. Judicial activisin has
been encouraged through resort
to public interest and social ac-
tion litigation. National courts
are generating a rich human
rights jurisprudence drawing
upon the Universal Declaration
and other international in-
struments. Our Supreme Court
has in recent cases referred to
the Rio Declaration, to CEDAW,
the Genocide Convention and
the Convention on the Rights of
the Child. The reports of the
Commonwealth Judicial Col-
loquia refer to the increasing
number of cases in which na-
tional courts have applied in-
ternational human rights
norms. The Universal Declara-
tion has been used to interpret
and develop human rights
norms in a growing number of
countries.

The new South African.Con-
stitution adopted last year has
in addition to Elrmriding for an
independent Human Rights
Commission and a Constitu-
tional Court, has a number of
provisions which secure for
members of civil society access
to information, access to the
courts to enforce fundamental
rights, and access to the legisla-
tive process itself, Thus, Article
32 provides that everyone has
the fundamental right of access
to any information held by the
state. Article 38 provides that
any person may approach a
competent court for enforce-
ment of fundamental human
rights and any person acting in
the public interest, or anyone
acting on behalf of another per-
son who cannot act in his or her

owrl name; or ariyone acting as

a member offor in the interest of
a group or class of persons —
thus elevating lpublic interest or
social action litigation into a
constitutional remedy. Article
59 guarantees public access to
the legislative process by pro-
viding that the National As-
sembly must facilitate public
involvement in the legislative
and other processes of the As-

were killed or disappeared.

Academic freedom was
abolished. The universities
were brought under control of
the military. Some depart-
ments, including departments
of sociology, were closed on the
grounds that the teaching was
subversive , and the degrees
conferred by thern were retro-
spectively annulled. Teaching
and administrative stuffs were
widely dismissed. Government
informers were installed in the
classrooms. students were re-
quired to re-register and many
of them were eliminated.

A nation-wide youth organi-
sation ran by the government
added to the control over all
schools and gave the military
the capacity to regiment the
country’s youth. Private houses
were searched by the military at
any hour without a search war-
rant. Freedom of movement
was severely restricted, inter-
nally as well as externally. Tor-
ture, extra judicial executions

and enforced disappreance had,
thus, been Pinochet's hall-
mark.

The systematic = and

widespread nature of these hu-
man rights violations has been
officially recognised by the
civilian government of Chile in
its 1990 report to the UN Com-
mittee against Torture, a body
of experts established under the
Convention against Torture
and Other Cruel, Inhuman or
Degrading Treatment or Pun-
ishment %Cun?entiﬁn against
Torture) to monitor implemen-
tation of the treaty. The
Chilean National Commission
on Truth and Reconciliation,
established by President Patri-
cio Alwyn pursuant to Supreme
Decree 335 of April, 1990, to-
gether with the Chilean Gov-
ernment's report to the Com-
mittee against Torture, con-
cluded that the intelligence
service, DINA, under the direct
command of General Pinochet,
played a central role in the pol-
icy of systematic and
widespread human rights viola-
tions in Chile. The concluded
that DINA developed a variety
of criminal tactics includin
killings and disappearances o
individuals of Chilean and
other nationalities, considered
to be enemies of the military
me, in other countries. They
found that these violations re-
uired intelligence coordina-
tion and planning at the high-
est levels of the state.

In 1996 the Regaratlun and
Reconciliation Corporation,
which had been set up under the
administration of President
Aylwin in 1992 as a successor to
the Truth and Reconciliation
Comrmission, presented its final

sembly and its committees, and
must conduct its business in an
open manner and hold its sit-
tings, and those of its commit-
tees, in public. This faith in the

ple and in civil society is a

undamental pillar of the con-
stitution.

Concluding

Observations

I would like to conclude by
recalling the statement made
while introducing the Indian
Constitution, by its architect Dr
Ambedkar, who emphasized
the imperative of using politi-
cal freedom to bring about eco-
nomic and social change that
is, to use civil and political
rights to achieve economic and
social development, thus :

"We are going to enter into a
life of contradictions; in poli-
tics we shall have equality and
in social and economic lile, we
shall have inequality. We must
remove this contradiction at
the earliest possible moment...
If atrocities against the impov-
erished and oppressed do not
stop. | would myself like to burn
the Constitution”.

Sometimes many of us may
have shared this sentiment,
when we see provisions in con-
stitutions (or international in-
struments) which purports
guarantee fundamental rights,
including economic "and social
rights, reduced to mere paper
pledges. The proper response is
not to burn constitutions (or in-
ternational instruments), but to
make them living realities,
through women and men re-
solving to play a pro-active role
as members of a vibrant civil
society.

Equally when every day we
read or hear about Brle gross
human rights violation in dif-
ferent parts of the world —
committed in defiance of the
international human rights
norms — disregarding the Uni-
versal Declaration, this should
underline the need for greater
international cooperation in-
volving both state and non-
state actors in promoting and
protecting the human rights na-
tionally and within regional
and inter-regional organiza-
tions, such as the Common-
wealth, and globally. In this
way we can build on the not in-
signified progress made both at
the international and national
level since the Universal Decla-
ration was adopted 50 years
ago, encouraged by the schol-
arly assessment in a recent
study which concludes : "Pend-
ing universal ratification of the
Covenants and other treaties it
is the Universal Declaration of
Human Rights that most people
will lgok to find the minimum

“rights to which they are enti-

tled. (Legally, politically, and
morally, the Universal Decla-
ration remains even more sig-
nificant today then when it was
adopted in a half-century ago."

The writer is a senior Advo-
cate of Bangladesh Supreme
Court. This is the full text of his
paper presented in The British
Bangla Law Week (29 Novem-
ber-5 December] 1998,

report. The Corporation offi-
cially recognised a further 123
Adisappearances and 776 extra
judicial executions or death un-
der torture during the military
period, in addition to those pre-
viously documented by the
Truth and Reconciliation
Commission. Combined with
the findings of the Truth and
Reconciliation Commission
this brought the number of
Adisappearances to 1.102 and
extra judicial executions and

" death under torture to 2,095,

making a total of 3,197 cases
that were officially recognised
by the Chilean state. The vic-
tims of human rights viola-
tions included rea];a}}otentja] or
suspected ideological opponents
of the military government.

International Outcry

From day one, the interna-
tional community was aware of
systematic and widespread hu-
man rights violations. In par-
ticular, US government had vir-
tually all the details, Depart-
ment of state declassified memo
of November 16, 1973 on
Chilean executions, sent to the
Secretary of State stated that
summary executions  in the
nineteen days following coup
totaled 320, more than three
times publicly acknowledged
figure. The memo provided in-
formation about the Chileap
military®s justification for the
continued executions. It also
included a situation report and
human rights fact sheet on
Chile. In a situation report, US
Naval attaché reported posi-
tively on events in Chile durin
the coup. He characterise
September 11 as our D-Day, and
stated that Chilean coup d'etat
was close to perfect. His report
provided details on Chilean
military operations during and
after the coup, as well as glow-
ing commentary on the charac-
ter of the new regime,

In an intelligltl':nce report in
April 15, 1975, US Defense At-
taché in Santiago described the

wth of DINA (Directorate of

ational Intelligence), the na-
tional intelligence arm of the
Chilean government and de-
scribed it as the sole responsi-
ble agency for internal subver-
sive matters . The report details
about the strained relations be-
tween DINA and the Chilean
Armed Forces because of DI-
NA's exclusive power. The re-

ort stated that the head of
EINA has reported exclusivel
to, and received orders only
from, President Pinochet.

In the next episode on

Pinochet the writer will look

into the significance of the de-

cision of the House of Lords and

its implication for Bangladesh.



