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HE Constitution of
Bangladesh came into
operation in December

1972. 1t not only emmbodied the
principles of
constitutionalism. rule of law
and human rights. It made spe-
cific provisions in articles 44
and 102 for realization and en-
forcement of those as well. It is
undeniable that a strong judi-
ciary is the best safeguard
against violation of, and best

rotection for preservation of,

uman rights. Article 7 of the
Constitution provides for the
supremacy of the Constitution
i.e. for constitutional gover-
nance of the state and the
guardianship of the Constitu-
tion was given to the Supreme
Court. It is a matter of histori-
cal fact that judiciary can flour-
ish only in a truly democratic
system of government which
can succeed in an environment
of civility and respect. Com-
promise, not confrontation; ac-
commodation, not acrimony

must be the words we should use -

to describe democracy which
alone guarantees human rights
and transparency in all spheres
of administration,

Bangladesh as a member of
the United Nations is commit-
ted to All Human Rights for AllL
So, it has become an imperative
to effectively implement the Vi-
enna Declaration and Plan of
Action adopted at the world

P N Haksar — That Man of the

conference of human rights
held in June 1993. However,
proper and effective mecha-

nisms are yet to be evolved in -

this . But due to lack of
awareness, economic poverty
and effective mechanisms in
the legal field the conditions of
enjoyment for human rights
could not be achieved and in
many cases stand as an Imped-
iment in the way of proper pro-
tection and upholding human
rights, For achieving sustain-
able human development in
Bangladesh and realization of a
truly democratic society that
the diverse forms of depriva-
tion affecting people from all
walks of life should be elimi-
nated. The eradication of hu-
man rights viclations can be
possible through the strength-
ening of the democratic institu-
tions in the country:.

Modern civilization is. to a
great extent, founded on law
and justice, Access to justice is
the birth right of every human
being without any discrimina-
tion like other fundamental
rights codified in chapter 11l of
the Constitution.

Since the adoption of the
Universal Declaration of Hu-
man Rights in December 1948,
the international community
has made considerable progress
towards the promotion and de-
velopment of transnational ju-
risprudence of substantive hu-

by Abdul Matin Khushru

In their judgement pronounced on 4 January 1978 their Lordships stated, "the Constitution of
Bangladesh, 1972, stands subordinate to the Proclamations, Regulations or Orders as may be made
by the President by virtue of assumption of power and as such the Constitution is no longer the
supreme law of the country." This judicial pronouncement of the apex court made the Constitution
subordinate to the proclamation. So, if this judgement is not overruled by review, it will continue to
stand as an obstacle towards the independence of the judiciary and democratic¢ development.

man rights embodied in a good
number of international con-
ventions, global and regional,
general and specialized. Effec-
tive mechanisms for the en-
forcement of human rights in
the national, regional and in-
ternational systems of justice
are a fundamental requisite as
without such mechanisms hu-
man rights will remain unful-
filled injunctions in the consti-
tutions or in the regional and
international conventions. "An
impartial judiciary composed
of competent judges is the best
guarantee of proper adminis-
tration of justice, and in the fi-
nal analysis, of defence of hu-
man rights,”

Judicial activism plays a
vital role in bringing in the so-
cial transformation. It is the
judicial wing of the state that
injects life into law and sup-

lies the missing links in the
egislation. Thus, where the leg-
islature falters, the judiciary
corrects. Having been armed

P N Haksar is no more. He played an important role as Prime Minister Indira
Gandhi's Secretary and Adviser during the crucial years for Bangladesh — 1970-

2.

Here are some relevant extracts from the writings of Dwarka Nath

Chatterjee and Subimal Dutt, both diplomats at that time — which appeared in
the collection of articles titled "P N Haksar: Our Times and the Man" brought out
on the occasion of his 75th birthday in 1989 by Allied Publishers Private

Limited, New Delhi.

" FTER the liberation of
Bangladesh in 1971,
ne of the pressing
problems for the Pakistanis
was fo secure without delay the
release of about 90,000
Pakistani prisoners of war in
Indian custody. Prime Minister
Indira Gandhi and PNH, her
close adviser in those days,
diaﬁla}red statesmanship of
high order. India was careful
not to humiliate a vanquished
Pakistan in the Simla Agree-
ment. Subsequently PNH nego-
tiated, as the special represen-
tative of the Prime Minister,
with the Pakistani minister of
state for defence and foreign
affairs, Mr Aziz Ahmed, the
repatriation of the prisoners of
‘war. | happen to know of the
hard and praud character of the
Pakistani minister, who must
have been particularly bitter
and touchy after the Pakistani
debacle. To my pleasant sur-
prise PNH concluded the talks
in Rawalpindi and Delhi with a
satisfactory accord; without of-
fending Aziz Ahmed and his
team in any way. | have seen
some photographs in this con-
nection, showing both Aziz
Ahmed and PNH in a highly ju-
bilant and fratermal mood.

Discretion is one of the in-
dispensable qualities a diplo-
mat must have. PNH was a pro-
fessional diplomat in the For-
eign Service, and though later
he rose virtually to cabinet
rank with other responsibili-
ties, some particularly delicate
diplomatic tasks continued to
be entrusted to him. Negotia-
tions with Aziz Ahmed had re-
quired a certain style which
was employed with success.
However. in the autumn of 1973
PNH was called upon to under-
take a very important mission
abroad; in which discretion.
credibility, integrity and
diplomatic finesse of the high-
est order were needed. PNH suc-
cessfully fulfilled his mission.
Discretion forbids me to add
anything more....

It is interesting to contrast
this indulgent attitude of Prime
Minister Indira’ Gandhi and
PNH to a defeated Pakistan
with their grim. resolute mood,
once they had realised that the
extent and rigour of West Pak-
istani repression in what now
is Bangladesh. was not only
barbaric per se, but that it also
posed a grave threat to the secu-
rity and stability of India. The
Revolutionary China of Mao
Tse-tung and Chou En-lai re-
mained unmoved by the atroci-
ties the military dictatorship of
Pakistan committed against
the Bengalis. The Great Capital-
ist Democracy of America,
guided by President Nixon and
the future Nobel laureate for
Peace, Kissinger, remained an
understanding patron of the
Pakistani dictator. Other major

countries were interested ob-
servers, but they found no rea-
son to intervene. Some Muslim
countries had more sympathy
for the marauding West Pak-
istanis than for their Muslim
Bengali victims. Meanwhile
millions of refugees streamed
into Calcutta in an endless
flow. After the partition of In-
dia in 1947, countless thou-
sands of refugees had been com-
ing from East Pakistan and
Calcutta has never recovered
from the strain they imposed
on: an overpopulated, volatile
city. This new massive exodus
from East Pakistan in 1971
generated great anxiely and
also anger. India had to do
something. There was clamour
for immediate military action.
I remember that even Jayapra-
kash Narayan, who was my
guest in Paris in that tense
summer of 1971, was in favour
of invasion. Unofficial reports
from Delhi indicated that even
some of our generals — with the
notable exception of General
(later Field Marshal] Mane-
kshaw — wanted to march into
East Pakistan without delay.
The political pressure on the
Prime Minister for a muscular
intervention was mounting
dangerously.

owever, our Prime Minis-
ter had a tight little circle of
cool-headed advisers in which.
to the best of my knowledge,
Haksar was particularly influ-
ential. They appraised the situ-
ation realistically. At the su-
perpower level, China was in-
imical” America under Nixon
was equally so, even though
Kissinger did his best to mis-
lead our Foreign Office In July
1971 I had learnt, for instance,
that Kissinger had assured For-
eign Secretary T N Kaul that he
would "talk Nixon out of sup-
porting Yahya Khan' addin
that Pakistan was of "margina
interest to the USA". He had
also stated that not only was
India a stable democracy, but it
was also a power capable of
“taking on single-handed not
only Pakistan but also China.”
All these remarkable state-
ments, made to begui]c India as
a prelude to Nixon's diplomatic
coup vis-a-vis China, damaged
Kissinger's credibility. without
deceiving PNH and his col-

]ca%ms,
hina and America were in

the hostile camp and the Euro-
n powers wg'e non-comrmit-

tal, even il they deplored the
massacres in East Pakistan. On
14 July, 1971 President Pompi-
dou had said to me: "France is
for peace”, while talking about
the situation in East Pakistan. I
had responded with disarming
candour: "France is also for
justice”: He did not disagree. It
was obvious that Pakistan was
sheltered by legality and that
an Indian invasion of East Pak-

istan would invite interna-
tional condemnation. Besides;
military operations in East
Pakistan were likely to bog
down unless undertaken in the
dry season. As it became in-
creasingly clear that eventually
India. would have to resort to
force, PNH took the lead in
helping the Prime Minister to
resist pressure for premature
military action, while fortity-
ing the diplomatic position of
[ndia in the event of war. The
first .-act was to reinforce our
links with the Soviet Union
(the 20-year Friendship Treat
of August 1971) — and then fol-
lowed the visits of Prime Minis-
ter Indira Gandhi, accompanied
by PNH and Foreign Secretary T
Kaul. to the ma{gr European
countries and ashington,
Nixon was nol won over, but the
international climate was not
hostile when India marched
into East Pakistan in December
of 1971, to make it the indepen-
dent State of Bangladesh One
:nﬂ say that in this case PNH
had evoked both Clausewitz and
Rousseau!”

— Haksar and India’s Foreign
Policy by Dwarka Nath
Chatterjee

1 EN came the libera-
tion war in East Pak-

istan in 1971. It was no

secret that during those trou-
bled days Haksar and D P Dhar
were two of Mrs Gandhi's close
advisers, but I had no personal
knowledge of their activities.
When the war ended in Decem-
ber 1971, those of us whose orig-
inal homes were in Banglades
in the pre-partition days felt
Earticularl}r happy. | was not,
owever, prepared for the sur-
prise | had when one mornin
in February 1972 Haksar tnlg
me that Mrs Gandhi wanted me
to go to Dacca as India's first
Am dor to Bangladesh and
I would have to leave within
four days. Despite some initial
hesitation for personal reasons,

I agreed.
Then an a period of close
association between me as High

Commissioner and Haksar as
the Prime Minister's Secretary.
It did not take me long to find
that the euphoria in Bangla-
desh over India’'s massive
assistance to its people during
the liberation war was fading
quickly and suspicion of India’s
intention was being delibe-
rately sown by fundamentalist
groups and political leaders
who had personal enmity with
the wartime leader Tajuddin
Ahmed.

The Simla reement of
June 1972 between Prime Min-
isters Bhutto and Gandhi was
not at all welcomed in Dacca.
Public opinion in Bangladesh
was extremely sore over Pak-
istan's hostile propaganda. Not
only did Pakistan not recognise

Bangladesh, but under its influ-

with this power of review, the
judiciary comes to acquire the
status of a catalyst on change,
In the field of locus standi also,
it is again the judiciary which
has enlivened the dead law by
sharply deviating from the tra-
ditional rule of private interest
to public interest litigation.
The question of locus standi
is now much more liberal than
ever before. In a recent case
Mohiuddin Farooque vs Gou-
ernment of Bangladesh (July
96), the Appellate Division of
the Supreme Court extended the
meaning of 'person aggrieved'.
The petitioner filed a petitign
challenging the Flood Action
Plan (FAP-20] of the govern-
ment, which was primarily re-
jected by the High Court Divi-
sion on two grounds i.e: (a) non
maintainability and (b) that the
petitioner is not a person ag-
Frlcved and therefore, had no
egal right to file petition for
the enforcement of his funda-
mental right. Finally, the Ap

0 ment

ence the Muslim countries of
Wesl Asia withheld their recog-
nition: So did China:

It was just as well that by
then D P Dhar had been relieved
of the responsibility of dealing
with Bangladesh and his place
was taken by Haksar, Dhar's
flamboyant ways ill accorded
with the changed atmosphere in
Dacca:. Haksar wvisited Dacca
soon after the conclusion of the
Simla Agreement. This was to
be the first of many such visits
during the following 18
months. As High Comimissioner
I used to accompany him
whenever he ecalled on Prime
Minister Mujib: lie was objec-
tive. frank and persuasive and
made no attempt to slur over
any sensitive issue. He might
not have convinced the other
side on all points but the
recognised his sincerity. An
his sense of humour would of-
tenn relieve the tension that oc-
casionally 'developed during
discussion,

The two issues which were of
intimate concern to Bangladesh
were the [uture of the Pakistani
prisoners of war and the Bihari
refugees numherinﬁ several
fakhs; most had collaborated
with the Pakistan army during
the liberation war. These issues
were discussed by the Indian
and Pakistani representatives
at many sittings held alter-
nately in New Delhi and Islam-
abad. Haksar represented India
at all these discussions; he did
so even after he had ceased to
have any official connection
with the government in Delhi.

His was by no mieans an easy

task. Since Pakistan had not
recognised Bangladesh, the lat

ter did not participate i1 the
talks and the Indian represen-
tative: had to put the views of
Bangladesh to the other side. He
had, therefore. to keep in touch
with the government in Dacca
while discussions. were in
progress in New Delhi or Islam-
abad. Fortunately. during that
crucial period the Foreign Min-
ister of Bangladesh was Kamal
Hosain, a highly educated and
brilliant advocate who enjoyed
Mujib's full confidence. He
made himself available to me at
all hours of the day whenever
an urgent message arrived from
Haksar at the other end to as-
certain Bangladesh's views on
any point. Although
Bangladesh was an absent party
at these discussions, its views

were well represented.”
— Diplomat and Adminis-
trator by Subimal Dutt

pellate Division entertained an
appeal against the High Court's
decision and held that the peti-
tioner is an aggrieved person
and therefore he has locus
standt- This revolutionary de-
cision untied the long fastened
legal knot of standing to a great
extent.

In the case of State vs Deputy
Commissioner, Satkhira
(Reported 1993), judicial ac-
tivism of the High Court Divi-
sion has been introduced in our
jurisdiction for the first time,
where, based on a newspaper
report, a Bench of the High
Court Division issued a suo
moto rule questioning the le-
gality of the detention of a
}rnunﬁ boy Nazrul Islam, who
was detained in jail for twelve
years.

The judiciary, which is the
last hope of the citizen; con-
tributes vitally to the preserva-
tion of the social peace and or-
der to settling legal disputes
and thus promotes a harmo-

nious and integrated society.
The gquantum of its contribu-
tion, however, largely depends
upon the willingness of the peo-
e to present their problems
efore it and to submit to its
judgements:. What matters
most, therefore, is the extent to
which people have confidence
in judicial impartiality. Ac-
cording to Justice Frankfurter
“the confidence of the people is
the ultimate reliance of the
Court as an institution”. This
point has eloquently been ex-
pressed by a distinguished Jus-
tice of the US Supreme Court:
"The strength of the judi-
ciary is in the command it has
over the hearts and minds of
men. That respect and prestige
are the product of innumerable
judgements and decrees, a mo-
saic built from the multitude of
cases decided. Respect and pres-
tige do not grow suddenly; they
are the products of time and ex-
perience. But they -flourish
when judges are independent

Review Judgement in Halima Khatun Case

and courageous.”

In Anwar Hossain Chowd-
hury vs Bangladesh and others
1989 BLD (Special lssue) the
Supreme Court (A.D.) did not
hesitate to declare amendment
of Article 100 along with its
consequential amendment of
Article 107 of the Constitution
to be ultra vires and invalid,

Judiciary is the guardian of
law, protector of individual
rights and media for balancing
the social equilibrium. Unfor-
tunately in Bangladesh, the ju-
diciary came under pressure
from the extra-judicial powers
at different times. Although
Article 7 of the Constitution
provides for the supremacy of
the Constitution and the
guardianship of the Constitu-
tion was given to the Supreme
Court, in the judgement of Hal-
ima Khatun (30 DLR (SC) 207)
the Appellate Division of the
Supreme Court categoricall
said that the Constitution shall
not compete with the procla-
mation of Marital Law. In their
judgement pronounced on 4
January 1978 their Lordships
stated, "the Constitution of
Bangladesh, 1972, stands sub-
ordinate to the Proclamations,
Regulations or Orders as may be
made by the President by virtue
of assumption of power and as
such the Constitution is no
longer the supreme law of the

country.” This judicial pro-

nouncement of the a court
made the Constitution subordi-
nale to the proclamation. So. if
this judgement is not overruled
by review, it will continue to
stand as an obstacle towards
the independence of the judi-
ciary and democratic develop-
ment. '
Interestingly, 1 may refer
and quote cle 136 of 1917
Mexican <Constitution: “This
Constitution shall not lose its
force or effect, even if its obser-
varice is interrup by rebel-

lion. In the event that a gov-
ernment whose p s are
contrary - to those t are

sanctioned herein, should be-
come established, through any
fhtgplm dilsé:urha.rwe. tﬁ: So0n as

ople recover ir liberty
its ﬁenunce shall be reestab-
lished and those that have

taken part in the government
emanating from the rebellion
shall be judged In accordance

with this Constitution.”

Our Parliament may con-
sider amendment of the Consti-
tution in the line of the Mexican
Constitution.

I would most humbly like to
urg: upon our most respected
'13 ﬁes of our apex court to

ndly see whether the judge-
ment given in the Halima
Khatun case can be reviewed.

The author is the Minister
Jor Law and Parliamentary Af-
fairs, Gowt of Bangladesh

How to Understand and Respect
People with Disabilities

LL over the world, Decem-

ber 3rd is observed as the
International Day of
Disabled Persons, and it is only
right to ask ourselves if we ever
take time to understand the
roblems. the challenges, the
eelings and the aspirations of
those peaple who live among us
who, as a result of a disability
or disabilities; find their lives
more difficult to handle than
most of us: When we meet
people with disabilities. due to
our lack of knowledge, we often
feel awkward and embarrassed
as we do not know how to react,

what to do. or what to say. [ am

writing down somne practical
advice which may help in the
understanding u%’ how people
with disabilities feel. | draw on
my owrn personal experience of
growing up with a brother with
a severe learning disability and
later in life havin
similar disability. This
experience has enriched my life
and my work.

Having been responsible in
1991 for putting together the
first draft of Bangladesh's Na-
tional Disability Policy, and
having seen how slowly it has
made progress, I am well aware
of how oflicialdom looks at the
problems of the disabled. The
rights of the disabled are al-
ways at the bottom of most gov-
ernments budget plans, and so,
I can only stress that much
more work has to be done. |
have worked with many friends
in Bangladesh and elsewhere
who have disabilities, and all
the time [ try to focus on the
person and not on the disabil-
ity and hopefully what 1 write
below will help government
ministers and officials better
understand what they have to
do and how to relatle to persons
with disabilities. The best ad-
vice, however, is that if you do
not know how to handle your
relationship with a person with
a disability, ask him or her for
advice: | hope these Do's and
Don'ts will enrich the lives of
those who read them and some
of the millions of people with
disabilities in Bangladesh

-Don't treat a person with
one disability as if she/he is
disabled in other ways. People
tend to talk in simple single
syllable words to people who
use wheelchairs, they shout at
the deaf, and often address a
blind person through someone
else.

-Do ask il you can help—and
how to help—if it looks as if
help might be needed. You may
be shy about offering help. The
disabled person may also be
shy about asking for it. And
don't be offended if your help is
not needed—persons with dis-
abilities usually like to be as
independent as possible. And
don't be put off from offering
your help at another time.

-Don’'t say, "I wouldn't try
that if | were you"—a disabled
person is likely to be the best
judge of what she/he can or
cannot do,

a son with a -

by Julian Francis

-Don’t show pity and say, "l
don’t know how you manage. I'd
die if | couldn’t walk.” It is often
hurtful and, under the guise of

raise, reinforces the sense of
ing different.

-Do treat children with dis-
abilities as normally as possi-
ble—including not allowin
them to misbehave. Disable
children need to learn the
boundaries of acceptable be-
haviour. in their own society,
just as other children do.

-Do identif yourself
straightaway: A blind person
can't alwairs place you by a
‘helle’. 1t's hard for her/him to
reply warmly, ‘hello’, if she/he
doesn't know who you are. So,
give a name and context: "Hello.
it's Tasneem. We met last week
at Farida's house.”

-Do make a special effort to
remember the name of a person
who is blind. Beginning with
her/his name is the only way of
letting him know that you are
talking to her/him.

-Don't feel shy about saying
things like "nice to see you'"to a
blind person. She/he may even
say it back. It's impossible to
avoid words connected with
seeing—Dblind people aren't self-
Egnscious about it and needn't

-Don’'t grab a blind person's
arm unexpectedly. You'll star-
tle her/him. In fact don't hold a
blind person's arm: at all! Al-
low her/him to hold vours.
She/he is then safely half a step
behind you and so is fore-
warned of what your pext move
will be by the change in your
position, '

-Don‘t say "here's a step’—
say. "step up’ or "step down.”
[t's dangerous as well as embar-
rassing to be waving your foot
in mid-air when the step actu-
ally leads down. Also if the step
is exceptionally deep or shal-
low—do mention it.

-Don't leave doors half open.
Shut thern all the way or open
them flat against the wall.

-Don’t exclude a blind per-
sori from television. It gives
her/him access to a world fa-

miliar to her/his sighted
friends:

-Don't exclude a blind friend
from outdoor activities. Ask if
she/he would like to shop with
ﬂnu instead of your doing it for

er/him.

-Don't chase a child away
from a person with a learning
disability (often, wrongly, re-
ferred to as 'mentally retarded’)
who might approach her/him.
It only perpetuates the feeling
that there is something to be
afraid and ashamed of. If
she/he reaches out to touch a
child, take her/his hand and
turn it into a friendly hand-
shake—deflecting the attention
away from the child and onto
yourself.

-Don't be afraid of a person
with a learning disability. Very
few are violent—and if they are
among people, you can assume s
that they are not violent.
Avoidance and rejection are
among the most commonly up-
setting things to people with
learning disabilities.

-Do be honest and keep--
promises. Don't assuune:that a
person with a learning disabil-
ity doesn't understand or re-
member what you've sald. As
an example. my son Neil, now
23 years old. who has a severe
learning disability, has a phe-
nomenal memory.

-Do take time to listen to
someone who is mentally ill—
and don't assume that she/he
has no knowledge or opinions
of vat]iue, :

-Don’'t ress pity tor par-
ents of ':'E;I;rdedp c%nlldré}n—
their child is just as precious to
them as any child is to any par-
er1t.

-Don't give advice, except to
point someone in the direction
of professional help if none is
being given and some help
SEEINS Nnecessary.

-Do: remember that any
practical help you offer may
need to be given for a long pe-
riod.

-Don’t tell a person who is
mentally ill to "pull themselves
together”. If they could, they
would. -Don't grab hold of a

Who is Disabled?

If you fail to see

the person

but only the disability,
then, who is blind?

If you cannot hear
your brother's

cry for justice,

who is deaf?

If you do not communi-
cate with
Our sister
ut separate her from
yOL

who is disabled?

If your heart and mind
do not reach out to
your neighbour,

who has the mental
handicap?

If you do not stand up
for the rights of all
persons,

who is the cripple?

Your attitude towards

persons

with disabilities

may be our biggest hand-
icap,

And yours too.

—Tony Wong

Executive Director, "Com-
bined Disabilities”, Jamaica,
1981].

wheelchair without being
asked. The occupant can easily
be pitched out an inexpert
enthusiast. Remember to warn
her /him if you are go to turn

. the chair round quickly. In

fact, it's thoughtful to tell
her/him whatever your next
move is going to be.

-Do check with the person in
the wheelchair if the speed you
are pushing her/him at is com-
fortable:. Too fast—it's unset-
tling. Too slow—it's plain bor-

-Don’t lift the chair by the
armrests—they'll probably
come out in your hands. Do re-
member that the person may
find it hard to hear what you
are merrily chattering about—
and since your voice, coming
from behind, may not compete
well with traffic noise. Also,
from her/his vantage point,
she/he may not be able to see

-what you are pointing to.

-Do chat to a person in a sta-
tionary wheelchair with your
head on the same level. It's em-
barrassing always literally to
be "looked down upon" and un-
comfortable always to be look-

—E ask her/him how to a
wheelchair up or down a flight
of stairs—there are often simple
mechanisms or techniques
which the disabled person will
Know.

-Do keep your face clearly
visible when talking to a deaf
person. Face the light. If you
stand with your back to the
light or window then you may
be silhouetted, wiping out the
details needed for lipreading.
Don't move around—your deaf
friend will miss words each
time you turn your face.

-Do not distort your face ex-
aggeratedly to 'help’ a lip-
reader. The subtle signs she/he
watches out for will be
swaln by such contortions.
And don't shout—it doesn't help
and can distort hearing aids.

-Do bear in mind that some-
one who is deaf may be nervous
of going out in the dark. Al-
ready denied one sense, she/he
may be uneasy about being de-
prived of another. Indoors,
make sure she/he has easy ac-
cess to a safe light. And don't
forget to take a torch if you go
out at night with someone who
is deaf—shine it on your face

when you speak. |

_Don’'t remain silent if you
can't make out what a deaf per-
son is trying to say, or if
her/his hearing aid is making a
whistling noise, Be frank. How
else is she/he expected to
know?

-Don't condescend. A deaf
person's voice may sound
strange. But there's no need to
behave as if she/he has a learmn-
ing disability,

-Do play music. People who
are deaf can "hear” the beat
through the vibrations, Deal
teenagers love records and
dancing at discos—the louder
the music the better. ------

HIEF Joseph Gosnell is

sitting in the lobby of a

London hotel room only
steps away f{rom Parliament,
half a world away from the
Nass Valley, home to his tribe,
the Nisga'a First Nation.

Despite the distance between
the busy metropolis and the
densely forested remote valley
near the southern tip of Alaska,
there's a connection between
the Nisga'a and the British Par-
liament.

The Nisga'a once sent a peti-
tion to the Privy Council
"claiming to hold a tribal titled
to the whole of the said terri-
tory”, a territory where their
people had lived for 10,000
years before it was taken from
them by the federal government
of Canada’ and the provincial

overnment -of British
olumbia (BC).

That petition was sent in
1913.

"Unfortunately, it ‘was never
heard by the Privy Council,”
Gosnell said. "They came back
empty-handed.”

But on this trip to London.
85 years later. Nisga'a hands
are no longer empty.

The federal government of
Canada and the provincial gov-
ernment of British Columbia
have finally agreed to a treaty
with Gosnell's people, giving

Landmark Treaty Gives Self-government to Canadian

I
A

The Nisga'a First Nation is an aboriginal tribe on Canada's west coast that has finally, af-
ter a century of struggle, reached a land-claims agreement with the federal and provincial
governments. Gemini News Service reports on a treaty that is being hailed as the
start of greater power and better economic opportunity for Canada's
aboriginal people. Mike Crawley writes from London

them C8190 million in cash,
ownership of 2.000 sq km of
land and control over the jus-
tice system, education, culture
and social services on their
lands. The deal was signed in
August. the Nisga'a ratified it in
a referendum in early Novem-
ber-and all that remains is for
the provincial legislature and
federal Parliament to ra the
deal, which is expected to hap-
pen in the next few weeks.

"We still carry that vision
forward today, thal vision. of
sharing clearly expressed in the
1913 petition,” says Gosnell
“The journey that began a long
time ago now seems to be com-
ing to a close:”

Gosnell is in Europe to tell
academics, journalists, busi-
ness people and politicians
about the treaty's importarice.
It's important because it is the
first treaty to be settled this

century in BC. a prevince rich
with natural resources and rid-
dled with outstanding land
claims by aboriginal groups.

Given the economic stakes.
and the sense that the Nisga'a
treaty would form the template
for the deals currently ne-
gotiated with 50 other aborigi-
nal groups, the battle over it
was monumerntal.

The land claim process has
been the most controversial po-
litical issue in BC this decade.
The government's desire to set-
tle the claims brought forth a
deluge of anger and thinly
veil racism Irom opposition
politicians, business interests
and conservative rural resi-
dents,

Opponents complain that
the native population sucks up
welfare money, but also com-
plain that treaties will let na-
tives steal their jobs. They

complain that treaties give
“special status” based on race,
but ignore that race is what
shoved natives onto their tiny
reserves in the first place. They
complain that treaties would
hurt the economy, yet the BC
government was dragged reluc-
tantly to the na%lutiatln table
once it realised that millions in
investment was hyFassing the
province specifically because
the claims were not being set-
tled. .

The opponents tried to rall
support round their cause wi
the cry that too much was being
given away to the Indians, an
ironic criticism since what was
being "given away" was far less
than what was stolen from
them by previous generations of
white settlers,

"Those that represent that
point of view feel threatened,
threatened that we're going to

take a fair chunk of their
livelihood,” says Gosnell. "I
don’t think they're representa-
tive of the vast majority of
British Columbians."

Alec Rose, an advisor to the
Nisga'a, says the opponents rep-
resent an old-order: 19th-cen-
tury pioneering worldview of

ple who don’t want to give up
their control over the economy.
“No one relinquishes this power
willingly,” says Rose.

Treaties have the potential
to provide a sorely-needed eco-
nomic base for agnriginaj peo-
ple. Unemployment runs ram-
pant on native reserves and
the lack of 1|uh opportunities
makes aboriginal people de-
pendent on government hand-
outs.

Drive through a. reserve,
witness the poverty, and you'll
wonder how Canada' has man-
aged to rank first in the UN

':

MNisga'a
Nation

Joseph
Gosnell,
Nisga'a Tribal
Council Chief

__ Tribe
\ —— A landmark treaty

The Nisga'a First
Nation is about to
conclude a land-
claim deal with the
tederal government
of Canada and
provincial
government of
British Columbia.

The treaty offers

® C$190 million

® 2,000 sq km of land
(one fifth the size of
Lebanon)

® Ownership of all
mineral and forest
resources on the land
® egal control over
education, social
services, police, and
taxation

.0

Human Development Index for
five years running.

Job creation will be at the
top of the Nisga'a agenda. The
land base — a vast increase
from the 62 sq km of scattered
reserves on which the Nisga'a
have been living — gives them
the potential to develop their
own forestry and mining indus-
try. but Gosnell also wants to
diversify from the resource
sectors.. g 3

Despite the gains, the treat
didn't win over all of the 2,2
Nisga'a people. Although the
majority voted in favour in the
referendum, there was signifi-
cant opposition by those who
felt the deal did not include
enough cash and enough land.
Gosnell responded to the inter-
nal criticism by pointing out
that the treaty is not just about
land and muncb. but also about
governance: Ultimately, it's
about the ability of the Nisga'a
to chart their own destiny.

There's one final hurdle for
the treaty, The BC Liberal Party
has launched a court challenge,

that the treaty changes
the province's constitutional
status. It has little chance of
success, given that the Supreme
Court of Canada' has ruled that
the Constitution requires gov-
ernments to recognise aborigi-
nal rights.



