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HE law enforcement agen-
l cies of the country are

being increasingly
perceived as n%prtssnrs of the

le rather than their friends
and protectors.

The forms of misuse of
wer and authority, and vio-
ation of the constitution and
relevant laws by the police in-
clude abusive and questionable
arrests under the cover of sec-
tion 54 of the Criminal Proce-
dure Code (Cr.PC): abuse of the
Special Powers Act, 1974 to
preventively detain those ar-
rested under section 54: ill-
treatment during 'remand’ un-
der section 167 of the Cr. PC;
cruel, degrading and inhuman
torture of or assault on ar-
rested/accused for extracting
confession and/or illegal grati-
fication and/or ersonal
vengeance and other abuses: se-
lective arrest, investigation, fil-
ing of char%:: sheets and prose-
cution; dishonest deployment
of authority for furthering
criminal intent/acts of others;
frequent refusal to respond to
complaints of citizens, ha-
rassment of innocent ones;
questionable relationship with
criqyhal clee Sy e Qs
thority by the law enforcement
agencies result not only in
grave violations of the constitu-
tion and human rights but is
increasingly leading towards a
- situation in which the law en-
forcement agencies are seen to
operate without accountability
and transparency. The agencies
seem to enjoy impunity and of-
ten operate beyond and above
the rule of law. Also, the situa-
tion has gradually worsened
over the years and very little
seems to have been done by the
concerned authorities to estab-
lish the necessary discipline
and a transparent system of ac-
countability.

A number of recent surveys
about people’s attitude towards
and evaluation of the police
force have also demonstrated
alurming lack of confidence in
the impartiality of police, their
infegrity and commitmei: o
rule of law.

In such a milieu, it is imper-
ative that substantial efforts
are undertaken to restore the
confidence of the people in the
law enforcement agencies and
ensure that.the law enforce-
ment agencies operate strictly
within the limits established by
law. Needless to say, not all or
each and every personnel of
such agencies indulge in illegal
acts and there is a large number
of dedicated, honest and com-
mitted persons in these services
many of whom even risk their
lives for the safety and security
of the people. We all agree that a
disciplined police force ' and
other law enforcing aﬁencfts
‘are of vital importance’ for the
peaceful lives of all in the soci-
ely. -H%nce. the' proposed mea-
sures do not i a sweepi
condemnation g}p al.ﬁ the rurll?egﬁ
practices and, to reiterate, all
the concerned personnel but
aim at facilitating a more effec-
tive, lawful and disciplined
force which is duly respected for
its contribution towards a bet-
ter society for all, including
persons suspected of or con-
victed for crimes.

The following suggestions
focus on broad parameters of
necessary measures and indi-
cate certain specific areas for
more concrete actions and
steps. Not all of these are ex-
haustive or sufficiently elabo-
rative for immediate imple-
mentation,

. Nevertheless, many of the
concrete measures suggested are
not complicated nor time con-
suming and most ol these would
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Law and Our Rights

Arrest and Remand

Towards a Framework for Safeguarding
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the Constitutional and Legal Rights

The abuse of power and authority by the law enforcement agencies result not only in grave violations of the constitution and human rights
but is increasingly leading towards a situation in which the law enforcement agencies are seen to operate without accountability and
transparency. The agencies seem to enjoy impunity and often operate beyond and above the rule of law. Also, the situation has gradually
worsened over the years and very little seems to have been done by the concerned authorities to establish the necessary
discipline and a transparent system of accountability.

not require immediate deploy-
ment of substantial financial
or other resources.

Safeguarding Rights
1. Under the constitution

1.i The first and foremost
step is to make sure that the
constitutional prohibition on
all forms and modes of torture
[Article 35 (5) -- "No person

Ehall of SYRISSST 8 ehvaauts

punishment or treatment”] is
nol violated under any condi-
tion, pretext, or justification
whatsoever. All necessary mea-
sures to enforce this uncondi-
tional prohibition must be in
place before any other measure
is initiated. Therefore,

(a) Awareness

— Relevant awareness cam-
paign concerning the prohibi-
tion on torture should immedi-
ately be undertaken;

— Easily visible posters in
sufficient numbers containing
this constitutional prohibition
be displayed in a number of
places in all the 500 or so police
stations and their surround-
ings;

(b) At the police station

Physical Condition Form:

i. Immediately after the ar-
rest a standard short form must
be completed by the arresting
personnel to record any visible
marks of injury/hurt or physi-
cal irregularities or abnormal-
ities and the formm must be
counter signed by another po-
lice personnel and the arrested
person with clear indication of
the date and time of filling up of
the form;

ii. This form can be devised
and police personnel trained in
completing this form within a
short period of time.

iii. This form is not intended

as a medical report, but only to
record visible marks of injury
or hurt and therefore no medi-
cal expertise is called for.
Jidivi Howewer, i a case 'when
at the time of arrest, there are
signs of injury, attributed to as-
saults by members of public or
any person other than police,
the arrested pérson shall first
be taken for examination by an
‘approved’ medical doctor and a
medical report detailing the
injuries shall be filed in the po-
lice diary.

(c) During the judicial pro-
cess

If ‘'remand’ is granted by the
concerned magistrate, he/she
must fill up a similar 'physical

condjtion form', as detailed be-
low, helore granting the remand

request.

2. The second constilutional
rights which needs to be safe-
guarded is the right enumerated
in Article 33, particularly the
right to be informed about the

unds of arrest.

asons for arrest' form
Again, this can be recorded
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at a scparate part of the physi-
cal condition form or in an-
other short form detailing the
reasons for arrest or the crimes
for the suspicion or commis-
sion of which the person has
been arrested.

This form is not a substitute
for the FIR or Complaint
recorded with/by police but
only for information of the ar-
rested and must be signed by the
arrested person.

This right to be informed of
grounds must also, particularly
in the backdrop of prevailing
practices. extend to friends
and/or relatives and/or neigh-
bours of the arrested grsnns. In
other words, it must be the duty
of the police to inform persons
named by the arrested to be in-
formed of the arrest within and
not later than 4 hours in
metropolitan areas; 8 hours in
pourashavas, and 12 hours in
rural areas.

The time limit may be ex-
tended if the arrested person is
a resident of a thana other than
the thana in which he/she was
arrested. Appropriate methods
for relaying such information
can be devised and implemented
without substantial cost or
deployment of resources.

Initially such information
may be passed, if the persons
named by the arrestee can not
be located, to respective ward
commissioners for metropoli-
tan areas, members of
pourashavas and  union
parishads for other areas so
that persons interested in the
welfare of the arrestee can
gather information from such
offices, But this is suggested
only as an interim measure.

3 Under the Criminal Proce-
dure Code

.3.i. It is recognised Lhat the
wer conferred under section

4 is necessary [or prevention
of crimed ancd arrest of certain

PeTpiiféver. the application of
this section is often fraught
more with ulterior motives
than prevention of crimes or
arrest of persons suspected of
having
commit crimes. Secondly, an
arrest under section 54 is often
a prelude to issuance of deten-
tion order under the Special
Powers Act, 1974. Thirdly,
sometimes bail for those ar-
rested under section 54 are de-
nied, which is a clear violation
of the right to bail.

Thus, there is an immediatée
need to narrow/reduce the pos-
sibility of these or similar
other abuses by providing for
specific guidelines for exercis-
ing the 'arresting’ power under
this section. These may include:

1. A separate form lor arrest
under the last part of the first
clause of section 54, i.e., "a rea-
sonable suspicion exists of his
having been so concerned.” If

committed or about to .

someone is arrested under the
power conferred by the above
clause of section 54 then the
reason for suspicion must be
recorded and more so because
section 54 is not a provision of
the Penal Code and, hence, it
provides discretionary power,
the exercise of which must be
subjected to scrutiny by the ju-

ditiar%

2. e arresting police per-
sonnel must wear visible and
accessible to general view,
identification marks (name,
rank. number) and must ver-
bally communicate such iden-
tity if asked by the arrestee or
his/her f[riends/neighbours/
relatives.

Other discretionary police
power to arrest, such as under
section 55 (b) of CrPC or sec-
tions 86{(c) and (d) and 100 of the
Dhaka Metropolitan Police Or-
dinance, 1986 and others must
also made the subject of similar
scrutiny and oversight.

3.ii. The term ‘remand” is
used in section 344 of the CrPC
and not in section 167. How-
ever, the term in its popular
parlance is associated with
sending back of an accused to

police custody under section
167. Remand, it is generally ac-
knowledged and known, is syn-
onymous with torture for ex-
tracting confession, rather
than investigating proper into
the causes of crimes and identi-
fication of persons responsible.

Section 46 to 67 of the CrPC
prescribe the procedure for
dealing with the arrested per-
son, whether arrested on a war-
rant or without warrant and
sections 167 and 344 deal with
remand of an accused.

Section 167 concerns the
procedure for dealing with the
arrested and detained accused
in custody and also with re-
mand of accused. The word
'forward’ used in this section
means an act of sen . Unless
the accused is forwarded and
sent to the magistrate and the
magistrate passing the order of
remand without the accused be-

T is too often that we see
Ilﬂangladeshi women

suffering various forms of
torture within their marriage.
Unfortunately, it is these
women again who face
innumerable obstacles when
seeking divorce. Those who
have a registered nikahnama
are not spared these obstacles,
not to mention the plight of
women who do not have this
document. The obstacles are
directly attributable to various
capricious rules created by the
Union Parishad Chairmen and
Kazis who register marriage

and divorce. oreover, the
Chairman's office. along with
the personnel of the Dh City

Corporation, demand extra fees
for services, among other
misdeeds, which only increases
the tormenting process for
women,

In order to understand the
divorce procedure 1 would first
briefly highlight the law on di-
vorce.

Section 7(1) of the Muslim
Family Laws Ordinance, 1961,
states "Any man who wishes to
divorce his wife shall, as soon
as may be after the pronounce-
ment of talagq in any form
whatsoever, give the Chairman
notice in writing of his having
done so, and shall supply a copy
thereof to the wife."

Thirty days after receivin
thé notice the Chairman wi
set up an arbitration meeting
and will take all necessary
measures to bring about a rec-
onciliation between the hus-

band and wife.-1f, after ninety

days of sending the divorce no-
tice the husband revokes the
notice, the divorce becomes in-
effective. But if he does not re-
voke the notice the divorce be-
comes effective ninety days af-
ter the date of sending the no-
tice. During those ninety days
the husband and wife are con-
sidered a married couple.

A woman can initiate di-
vorce proceedings only if she
was delegated the right to do so
by her husband at
marriage. This right is called
talag-e-tafwiz. Clause 18 of the
nikahnama contains this pro-
vision. In exercising this right

he time of

] When Women- Seek

by Ila Chanda

the same provisions of divorce,
such as sending the divorce no-
tice to the Chairman with a
copy to the husband, will re-
main. Of course, in the khula
and muba‘rat forms of divorce
the right to claim divorce
through the Courts is available.
In all of these forms of divorce
the divorce has to be registered
within ninety days of the no-
tice. The Nikah Registrar enters
the registration on the basis of
applications for such registra-
tion within his own specified
jurisdiction

Problems faced by Ranu

in Seeking a Divorce

Ranu was given the right to
initiate divorce proceedings as
per Clause 18 of her nikah-
nama. On her having extreme
difficulty in living with her
husband, she sent a divorce no-
tice to the Chairman with a
copy to her husband, as per the
law (The Muslim Family Laws
Ordinance, 1961; The Family
Courts Ordinance, 1985). On re-
ceiving notice from the Chair-
man of the Arbitration Council,
Ranu went to the Chairman's
office and personally informed
him that it is impossible for her
to live with her husband and
that she needs to have a divorce.
Upon completion of ninety days
after serving the divorce notice,
Ranu did not receive a certifi-
cate informing her of the di-
vorce taking effect, as is the
provision under the law. When
she sought this certificate from
the Chairman, he informed her
that the divorce did not take ef-
fect as the husband did not re-
ceive any notice of divorce and
that both parties had not met
for reconciliation. He claimed
that Ranu and her husband had
always come to him individu-
ally rather than together. He
stated that he would reissue a
notice to both sides to attend a
reconciliation session. When
Ranu again requested him to

rovide her a certificate, the
hairman stated that it would
take a long time to do so.

In this way the matter had

ing forwarded to him, the legal
requirement is not complied
with for the magistrate to as-
sume the jurisdiction. The ac-
cused must be brought before
the magistrate prior to passing
an order of remand, irrespec-
tive of whether the accused is in
police lock-up or custody.

When a magistrate passes an
order of remand to police cus-
tody, he performs a judicial
function. Non-production of an
accused person before the mag-
istrate who does not know what
is the charge against him and
his su uent order of remand
in the absence of the accused
will actually amount to trav-
esty of judicial process.

Therefore, the magistrate
granting an order of remand
must ensure that the following
requirement of law are ob-
served:

i. The magistrate fixes an
a%prnpriatt time on each day
when the police must produce
the accused for obtaining re-
mand so that the members of
the bar engaged by the accused
are in a position to appear and
represent the accused and op-
pose grant of remand;

_ A
(> %

"'if. The accused is physically
produced before the magistrate;
iii. The magistrate must in-
form the accused that he/she is
a magistrate, that a remand is
applied for, and ask the accused
how long has he/she been in
Roljc:e custody and if the accused
as any objection to an order of
remand;

iv. The magistrate must see
himself/herself the physical
condition of accused and know
the statement/objection, if any,
of the accused prior to the order
of remand;

v. The magistrate before
gll;an the remand must study
the police diary to ensure that
the accusation against accused
and evidence secured justify the
remand;

vi. The magistrate é)aamn
an order for remand sha
record the reasons for doing so
in detail.

——=
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been pending for nearly five
months, nd the ninety-day

riod. She was info that

er divorce notice was not made
in a "proper” manner. Accord-
ing to the Chairman, the
"proper” way is to complete the
notice according to the format
provided by the Kazi Office, af-
ter which ninety days are to
lapse before the divorce be-
comes effective. This means
that seven or eight months
would lapse before u can get
a divorce,

The general situation is such

that even when women receive
their divorce certificates after
ninety days of the notice, the

Kazis refuse to ster the di-
vorce on the that the di-
vorce notice had not been sent

through them (the Kazis). In sit-
uations like this, women have
to start the procedure all over
again and wait uncertainly for
their divorce to come through.
In other words, women are de-
nied divorce on certain grounds
which are absolutely made up
on the whim of the Chairmen
and the Kazis. Some of these
false grounds include, insisting
that the women have the di-
vorce notice written out in the
format provided by the Kazi's
QreC s aes Srele i hi e
time of issuing the notice.

As just stated, none of these
grounds sanctioned by law. In
other words, the law does not
require a woman seeking di-
vorce to have the notice sent by
the Kazi or in the notice format
of the Kazi office. These grounds
are simply the vagaries of the
Chairmen of the Arbitration
Council and the Kazis. To make
matters worse, women fall vic-
tim to bribery within the
Dhaka City Corporation to se-
cure their divorce certificates.
The %%vemmcnt has set a fee of
Tk 100 for registering divorces.
However, until today none of
our clients have been able to

register their divorces under
Tk. 400.

"The writer, an advocate,
torks for Ain O Salish Kendra.

Translated from Bangla by
Faustina Pereira.

As indicaled, section 344 of
the CrPC also deals wilh re-
mand of accused. However, this
section is applicable only after
the magistrate has taken cog-
nizance of the offence and not
before, and his power of post-
ponement or adjournment of
proceedings is regulated by this
section.

In the prevailing circum-
stance, the following points
may be considered, along with
the requirements provided un-
der section 167, in dealing with
accused for remand :

i. A prescribed form may be
provided to the magistrate con-
cerning order to grant remand;

ii. If, during the trial, the
magistrate considers further
investigation of the offence
ought to be made, he/she shall
vacate the order of remand and
enlarge the accused on bail;

iii. Before considering the
prayer for remand, the magis-
trate shall ensure that the ac-
cused has been able to contact a
lawyer or legal aid organisation
as well as his/her rela-
tives/friends.

Considering the prevalent

abuse of 'remand'

i. Granting of ‘remand’ musl
be accompanied by a form. to be
filled up by the magistrate con-
cerned, recording the physical
state of the ‘remanded’ prisoner:

ii. After an arrestee is sent
back to the police station on
‘remand’ for more than 24
hours, a medical doctor must
check the condition of the ar-
restee every 24 hours and
record the physical condition.
Implementation of this guaran-
tee of the right not to be tortured
or be subjected to cruel, inhu-
man or degrading punishment
will require arrangements for
inspection by doctors and this
ought to be implemented forth-

‘“"'.‘R]. The arrestee must be al-
lowed access to a lawyer during
remand’, though not necessar-
ily throughout the remand. A
waiting room in police stations
may be specifically arranged
for those interested in the news
or condition of the arrestee,

iv. A 'remand form' or de-
tailed reasons for granting of
the prayer for remand must
also be completed/recorded by
the concerned magistrate con-
taining the reason(s) which jus-
tified the granting of the prayer
for 'remand’. Such a forn must
include the following informa-
tion: name and age of the ac-
cused; address of the accused;
case number; grounds for re-
mand; substance of the state-
ment of the accused, if any;
name of the lawyer or rela-
tive/friend present, if any, and
their signature; name of per-
son/organisation to be con-
tacted; the period of remand,
specifying date and time.

Transparency and
Accountability of Police

1. As indicated in the "In-
troduction” above, the imﬂunu}r
of police, i.e., the notion that no
member of the police force has
not been subjected to punish-
ment, upon conviction, for
crimes of torture, killing or
hurt committed during the
course of their 'duty’ is perva-
sive and widespread. Obviously,
there are such examples as Ba-
harul Islam (OC of Ramna,
whose sentence was reduced
through the '‘pardon’ power of
the President) or the convic-
tions in the “Yasmin of Dina-
jpur” case, but these are few and
rare. -

Therefore, without public in-
formation concerning convic-
tion of police for torture, death
or hurt in police custody and
other crimes committed against

ple, hundreds of which have
g:cqn recorded over the years, we
can not even begin the process
of restoring confidence in po-
lice, let alone contemplate any
measure for their transparency

. or accountability.

=

The creation of the office
of an independent and
effective Ombudsman,
with authority to receive

grievances or complaints
in respect of the police

should now be done as a

matter of immediate
priority.

Secondly, the reports and
the actions/measures taken in
response to the reports of the
'Munim Commission' on Jail
'Aminur Rahman Khan Com-
mission' on Police; Judicial In-
quiry Commission Reports of
recent years such as the ones
commissioned after the killing
of Yasmin of Dinajpur; abduc-
tion of Kalpana Chakma of the
Hill Tracts; killings of seven
woodcutters of the Hill Tracts;
of Nuruzzaman al police cus-
toddy aflter his arrest at the
Prime Minister's Office; of Su-
ruj Miah at the Zia Airport, and
so on have not been made pub-
licly available. Cnnsequentlﬁ.
without public knowledge of the
content of such reports and the
subsequent measures/actions
taken the government fol-
lowing the recommendations of
such Commissions, the consti-
tution of Judicial Inquiry
Commission is increasingly
seen as political posturing, re-
flecting dimly upon the politi-
cal authorities who happen to
exercise power at relevani
times.

2. A larger issue for the dis-
ciplined force is the manner in
wﬁich the chain of command is

enforced. Recent separation of
the police from the district ad-
ministration has been effected
through, as far as we are aware,
an executive circular and with-
out amendment of the relevant
laws. Whether such circular
should be rescinded and prior
accountability of the police to
the respective district adminis-
tration should be restored needs
serious consideration.

3. Another organisational
issue is the separation of inves-
tigation and prosecution agen-
cies of the government. Re-
cently this issue has attracted
?umc ublic atte?uun in the
orm ol proposals for setting u
of the {}If?ﬂcc of Prosecutors gas g
separate cadre, instead of the
current practice of ad hoc ar-
rangements. The law must en-
sure that such officers can
function independently and ef-
fectively, free from external in-

"“ﬁfﬁ'&é"iﬁlﬂ Mtutlnn pro-

vides for "establishing one or
more public service commis-
sion for Bangladesh"” (Article
137), a separate public service
commission for the judiciary
and the "government lawyers”
(public prosecutors and gov-
ernment glcadcrsi may also be
considered.

4. In the wake of Rubel's
killing, a large number of me-
dia reports have detailed prop-
erties and assets owned by vari-
ous law enforcement personnel
which, even if such reports are
only partially correct, is an-
other clear indication of the
impunity of these 'disciplined’
forces.

The law and procedure for
investigation of corruption in-
cluding a specialised agency
have long been in place. The ob-
vious question, therefore, is
whether anything would be
done about reports of such
wealth and property amassed,

resumably, illegally. Without
labouring the issue of corrup-
tion, it is submitted that
restoration of public confidence
in the law enforcement agencies
surely requires inquiry into
these reports of corruption.

The creation of the office of
an independent and effective
Ombudsman, with authority to
receive grievances oOr com-
plaints in respect of the police
should now be done as a matter
of immediate priority.

5. A Citizens" Committee,
comprising of persons who en-
joy public confidence and rep-
resenting different walks of life
under each police station be
SRSl HEperS B ac
tivities of the police personnel,
similar to the provision of the
Jail Code concerning jail visi-
tors.

The right. of any person not
toe be subjected to. torture or

. " other cruel, inhuman or degrad-

ing punishment or treatment is
absolutely inviolable and does
not admit of any exception.
This constitutional right has
been violated most frequently
by the law enforcing agencies
and with horrendous conse-
quences. A disl:iglined force,
such as police, is disciplined by
the limits of law. It is in regard
to the constitutional right en-
shrined in Article 35 [5), i.e.,
right not to be tortured and
subjected to cruel or inhuman
punishment or treatment that
our police force has continu-
ously 'functioned’ with im-
punity and this must now come
to an end and come to end im-
mediately.

Md A Rob Molla, retired
District and Session Judge and
Dr Shaheen Malik, Advocate,
work for Bangladesh al Aid
and Services Trust (B :

August 1-15, 1998

The State of Law and Order

CCORDING to the news,
ublished indt!'m Hit&unal
ewspa uring August

1-15, lBBgJ. mghcst cases of
human rights violation were
rape. Then comes, women
murder for general reason,
murder after rape, child
murder, women murder for
bride wealth, acid throwing,
kidnapping, women oppression
for general reason, women
oppression for bride wealth,
attempted rape by the members
of the Law Enforcing Agencies,

oppression in the Thana Hajot,
oppression outside Thana,

i -

death in hospital for
oppression in Thana, death by
torture in Jail, death by mass
beating, child oppression and
imprisonment in safe custody
without trial rcal:l»;:ctlvcly. In
the cases of acid throwing and
kidnapping, the female victims
were considered only.

Against these incidents, 78
per cent cases were field, while 4
per cent not field and the rest of
the incidents it is not men-
tioned in the ncwagalpars,
whether any cases were field. 23
per cent of all the accused could
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be arrested by the law enforcing
agencies, while 40 per cent not
arrested and the rest of the in-
cidents it is not mentioned 'in
the newspapers, whether the
victims were arrested. It, how-
ever, shows the instant picture,
published in the newspapers.

Besides these incidents of
human rights violation, 54
other incidents of the law and
order situation (murder and
injury) were also recorded, but
they are not shown in the chart
below. Details of the data is
shown through the chart:

Murder after rape

Kidnapping

Bre e e e e e—— T

| Acid throwing

| Women murder (bride weaith)

Women murder (general)

Women oppression (bride wealth)

Women oppression (general)

Child murder

Child oppression
 Oppression in Thana Hajot

Oppression outside Thana

Death in hospital under thana/jail custody

Death by torture in Jail

Imprisonment without charge

Attempted rape by the members of the
| Law Enforcing Agencies |

e . &

— | pelwloivoo|ln|lc|lwv=lcal BE

clolcoclolololalalw|lw|lool=laln]

OO0 0o o o|=iwim oo -sin =g

clolcolwiwocalwmpglunwanxiBl]
B =t (RO [P |k | | D €D (A [t o |t | [P0 [ (=2 ]

Imprisonment without trial (Safe custody)

Killed by mass beating
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Documentation Center, Advocacy Programme, G.S.5.




