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brutal murder of Shamim
Reza Rubel. on the 23rd
July "98 in police custody ampl
testifies the existing gulf
between laws in theory and
practice and raises some
serious questions. On that
fateful afternoon of Thursday,
Rubel, a final year BBA student
of Independent University was
picked up by the
plainclothesmen of the Detec-
tive Branch [(DB) of police
merely on SUSPICION. The de-
tectives arrested him under Sec-
tion 54 of the Code of Criminal
Procedure which empowers
them with wide discretionary
power of arrest. They beat him
mercilessly in public on their
way to office and interrogated
him there with their barbaric
but effective (!) and usual means
of torture. In fact they resorted
to third degree methods to ex-
tort information rEFarding ille-
gal possession ol arms for
which they suspected Rubel.
Usually such methods include
beating at joints. spreading
owdered chilli on the eyes,
icking on the chest and the
back. electric shock, hittin
with rifle butt, inserting bﬂiltﬁf
egg into the annul passage,
pouring hot and cold water on
the face, forcing to drink urine,
uprooting nails and so on.
Their tough interrogation in
the evening at the helm of DB
office led him to prematured
death which rocked the con-
science of the whole nation.
This unfortunate occurrence in
fact questions the so-called
paramount necessity(!] of Sec-
tion 54 of the CrPC and the very
existence of Section 24 and 25
of the Evidence Act.

Section 54: Anti-people or
Necessary Evil?

Like many other countries,

lice is the principal law-éern-
orcing HFEHC}? of Bangladesh. It
is one of the disciplined forces
of our country. According to the
Police Act of 1861, maintainin
law and order l8'the- priticipa
function of the ‘police. Section
23 of the said ‘provides? Du-
ties of police officers: It shall be
the duty of every police officer
promptly to obey and execute
all orders and warrants law-
fully issued to him by any cuin-
petent authority. to collect und
communicate intelligence at-
fecting the public peace to pre-
vent t%ne commission of offence
and public nuisances. to detect
and bring offenders to justice
and to ap{Jrehend all persons
whom he legally authorised to
apprehend and for whose ap-
prehension sufficient ground
exists: and it shall be lawful for
every police officer for any of
the purposes mentioned in this
section, without a warrant to
enter and inspect any drinking
shop. ¢aining house or other
place of resort of loose and dis-
orderly characters, Maintain-
ing law and order in all kinds of
public places is another crucial
duty of police as per Sec. 31 of
the same Act. For all these prac-
tical purposes police has been
equipped with wide power of ac-
tion. The Code of Criminal Pro-

T HE most unfortunate and

major ‘important procedural el-
ements of the er and func-
tivn of police. Chapter V of the

Code particularly deals with
procedure and mode of arrest of
which Section 54 is of utmost
important. It gives police al-
most unlimited power to arrest
any person without warrant.
Generally the police can not
arrest a person accused of a
non-cognizable: offence. with-
out warrant (a precept or notice
under the seal and signature of
a court directed to a person to
arrest a criminal and being him
before the court for being dealt
with according to law) from a
magistrate though under cer-
tain circumstances the police
can arrest for non-cognizable
offence (offence for which the
police officer may not arrest a
erson without warrant) also,
ut when a person is concerned
in a cognizable offence, the po-
lice can arrest him without
warrant under Section 54 of the
code. Section 60 provides that a
police officer making an arrest
without any warrant shall
without unnecessary delay and
subject to the provisions of the
bail, take or send the person ar-
rested before a magistrate hav-
ing jurisdiction in the case or
before the officer in charge of a
police station. Under Section 61
it is provided that no police of-
ficer shall detain in custody
person arrested without war-
rant for a longer period than
under all the circumstances of
the case is reasonable and such
period shall not, in the absence
of a special order of a Magis-
trate under Sec 167 exceed 24
hours exclusive of the time nec-
essary for the journey from the
place of arrest to a Magistrate's
court. Therefore unless a police
officer considers that he can
not complete the investigation
within a period of 24 hours it is
incumbent upon him to forth-
with produce the accused before
a magistrate,

The Text of Section 54

- +..Balore  any. furthec analysis
the text of the Section 54 of the
Code ;. Crimjinal » Procedure
should be considered. The sec-
tion says: Any police officer
may. without an order from
magistrate and without a war-
rant, arrest —

First, any person who has

been concerned in any cogniz-
able offence or agains{ whom a

reasonable complaint has been
made or credible information
has been received, or a reason-
able suspicion exists of his hav-
ing been so concerned;

Secondly, any person having

in his possession without law-
ful excuse, the burden of prov-
ing which excuse shall lie on
such person, any implement of
house breaking,;

Thirdly, any dpersnn who has
been proclaimed as an offender
either under this code or by or-
der of the government;

Fourthly, any person in
whose possession anything is
found which may reasonably be
su?ﬂcted to be stolen property
and who may reasonably be
suspected of having committed
an offence with reference to
such thing;
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The problem of human rights springs from the duplicity of man. Justice is promised
though only law (!) prevails. Human rights are talked from housetops yet prisons of all ar-
eas are full. Torture is condemned as inhuman and uncivilized yet the police posts all over

the country resound to the cry of the tortured. While on the one hand human rights are
proclaimed to be inviolable, on the other, human beings seeking such rights are tortured,

maimed, disemboweled, raped and even killed. Police stations, special agencies' head
quarters and prisons all over the country ring with the cries of their unfortunate victims.

Fifthly, any person who ob-
structs a police-officer while in
the execution of his duty. or
who has execution of his duty,
or who has escaped or attempts
to escape. from lawful custody:

Sixthly, any person reason-
ably, suspected of being a de-
serter from the armed forces of
Bangladesh;

Sevénthly, any person who
has been concerned in or,
against whom a reasonable,
complaint has been made of
credible information has been
received or a reasonable suspi-
cion exists of his having been
concerned in, any act commit-
ted at any place out of
Bangladesh, which, if commit-
ted in Bangladesh, would have
been punishable as an offence,
and for which he is, under any
law relating to extradition or
under the Fugitive Offenders
Act, 1881, or otherwise, liable

to be apprehended or detained
or detained in custody in
Bangladesh:;

Eightly, any released convict
committing a breach of any rule
under Section 565, sub-section
(3):

Ninethly, any person for
whose arrest a requisition has
been received fromm another po-
lice-oflicer. provided that the
reqélisitiun specified the person
lo be arrested and the offence
for. which, the arrest is to. be
made and it ap there from
that the person might lawfully
be arrested without a warrant
by the officer who issued the
requisition.”

Power of Arrest
The words "may arrest” show
that the power of arrest is dis-

cretionary. A police-officer is
not always bound to arrest for
cognizable offences (offenices
for which a police officer may
arrest without warrant). If an
information of such an offence
is brought to him he ought, if
there be circumstances in case
which lead him to suspect the
information, to refrain from
arresting persons of respectable
position and to leave the com-
plaint to go to a Magistrate and
convince him that the infor-
mation justifies the serious step
of the issue of a warrant of ar-
rest,

The powers under this sec-
tion must be cautiously used.
This section gives wide powers
to a police officer to make an
arrest without an order from
the magistrate and without
warrant only in certain cir-

visions contained in this sec-
tion. and it is necessary in ex-
ercising such large powers to be
cautious and circumspect.

Not Unqualified!

The section does not give an
unqualified power in all cases
to any police-officer Lo arrest,
without. an authorisation in
wriling, a person concerned in a
cognizable offence. The provi-
sions of this section are limited
by those of Section 56
[procedure when police officer
eputes subordinate to arrest
without warrant). But where a
subordinate police officer is not
acting independently, but is
merely deputed by a superior
officer to arrest some one con-
cerned in a Cﬁnlmhlc offence, a
further formality is prescribed
in Sec. 56, presumably, to pre-

vent abuse of the powers of the
police or to allow the person ar-
rested to know the reason for
his arrest and the office of the
person arresting him. (Md Is-
mail. AIR 1936).

The Test of

Reasonableness

The first clause of the Sec-
tion 54 which empowers a po-
lice officer to arrest any one on
the basis of reasonable suspi-
cion exists in his mind or cred-
ible information received by
him does not apply to a case of
non-cognizable offence and the
accused is consequently not ex-
ceeding his legal right in insist-
ing upon the release of the ar-
rested persons.

What is a reasonable com-
plaint or suspicion must depend
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on the circumstances of each
cular case, but it must be at
east founded on some deflinite
fact tending to throw suspicion
on the person arrested and not a
mere vague surmise or informa-
tion. Still less have the police
any power to arrest persons as
they sometimes appear to do on
the chance of something being
there after proved against them.
A general definition of what
constitutes reasonableness in a
complaint or suspicion and
credibility of information can
not be given. Both must depend
upon the existence of tangible
legal evidence within the cnﬁ—
nizance of police officer, and he
must judge whether the evidence
is sufficient to establish the
reasonableness and credibility
of the charge, information or
suspicion. A police officer may,
without a warrant arrest on
reasonable suspicion,
“reasonable” being understood
to mean a bonafide belief that
an offence had been committed
or is about to be committed ne-
cessitating the arrest of the per-
son concerned (KV Muhammad
Vs C Kannan, AIR 194 3).

The Valueless Confession

and Police Torture

Section 25 of the Evidence
Act (Act 1 of 1872) states: No
confession made to a police of-
ficer shiall be proved as against
a person accused of any offence.
The language of the section is
quite clear. The principle upon
which the rejection uFtnn es-
sion made by an accused to a po-
lice officer or while in the cus-
tody of such officer is founded is
that a confession thus made or
obtained in untrustworthy. The
broad for not admitting confes-
sions made to a police officer is
to avoid the danger of admitting
a false confession. Section 26
further states: No confession
made by any person whilst he is
in the custody of a police-offi-
cer, unless it be made in the
immediate presence of a Magis-
trate, shall be proved as against
such person. Section 25 ex-
cludes, confessions to police-
officers under any circumstance
— whereas section 26 excludes
confessions to anyone else,
while the person making it is in
a position to be influenced by a
police officer. Inspite of all
these legal bars the question
remains the same: why do the
Entlce torture suspects? The

rutal homicide of Rubel has
made it the question of the
country,

RUBEL IN POLICE CUSTODY =3

Who will Police the Police?

Police investigation starts
with the arrest of a person on
the suspicion of his having
committed a crime. Police re-
sort to third degree methods to
extort information regarding a
crime or the force the suspects
to make a false confession. The
basic object of police investiga-
tion is mistakenly believed by
them to be the securing of a
conviction, It is this misappre-
hension which causes the police
to adopt third degree method.
The police are under miscon-
ception that without torture
they can not get evidence even
though a confession is inad-
missible in the eyes of law. Tor-
ture is considered by the police
as a short cut to detection of
crimes the gquick results, sheer
pressure of work, political pres-
sure and above all the subcul-
ture of violence are the main
reasons for the use of torture by
the police. The collection of ev-
idence being an arduocus and
time consuming task, the over
burdened police prefer to get
quick results by confession.

Who will Police the Police
: An Urgent Agenda for
Action

Now a days deaths and rapes

in police custody has become a
common phenomena. The rela-
tion between the police and the
people is constantly deteriorat-
ing at an alarming rate. Corrup-
tion, functional inefficiency
and behavioural brutality of
the police reached at their re-
spective peak. The chain of
command which is a sine-qua-
non for smooth functioning of
policing seems to face a severe
set-back. The brutal homicide
of an innocent young varsity
student in police custody ex-
poses once again its inherent
tendency of being viewed with a
philosophy of paramilitarism
associated with the mechanism
of awe, threat and coercion. In a
democracy this simply can not
go on. The government should
“adopt some realistic and vi-

sionary steps on a long term:

basis to reform the police ad-
ministration in toto. But some
immediate steps must be taken
for the greater interest of the
citizenry. Infact the need of the
hour is an organizational cul-
ture that condemns abuse of
power and misuse of force and
encourage prn—penﬁle policing.
Some steps like the following
have become an urgent impera-

o5 arg :
i %‘E& = Shoufd be made
responsible to the civil admin-
istration at each and every ad-
ministrative unit of the country
changing the present warrant of
precedence and administrative
set-up.

* The wide discretionary
power of arrest which encour-
ages the police to be arbitrary
and whimsical should be quali-
fied and in some cases cur-
tailed. The controversial sec-
tion 54 of the CrPC should be re-
formed providing adequate
provisions of test of reason-
ableness,

* The system of police-re-
mand should be reformed and
modified to accommodate the

changed situation and to reflect
the democratic governance.

* The Home Ministry should
supervise and coordinate the
activities of the DB (Detective
Branch), SB (Special Branch)
and the CID (Criminal Investi-
gation Department) regularly
through an effective adminis-
trative unit. Each and every
special agency should be made
accountable for its every omis-
sion and commission before
this unit or authority.

* A separale department for
investigation must be created
within the existing police ad-
ministration. This department
will not do any 'hartal’ or 'pro-
tocol’ duty except investigating
case or complaints. And it is a
must.

* The Special Powers Act -
1974 should be repealed without
any further delay.

* All alleged homicides and
rapes committed by the police
should be investigated and the
culprits should be tried to check
future occurrence of such gross
miscarriage of justice,

* The proposed National
Human Rights Commission
should be equipped with ade-
quate power and jurisdiction to
tackle any such police atrocity.
Infact one of the prime agendas
of the proposed body should be
to monitor and supervise the
activities of the police regularly
and to take direct and stern dis-
ciplinary action. Specially
where accused is a ice, in-
vestigation should be done by
the proposed commission.

* The training n.-—ual and
curricula of the police should be
reformed and modernized to
make the law enforcers sensi-
tized :

* Politicization of the Police
force must stop without any fur-
ther flourishment. The gov-
ernment should realize that
such heinous attempt does not
attribute any benefit to it. Let
the police grow in a profes-
sional manner free from all
sorts of interferences by the rul-
ing party. Placing loyal at the

top wil] not pay any more. The

tragic event of Rubel testifies it.
Policing the police in a neutral
manner should be the prime
agenda of the days to come.

The problem of human
rights springs from the duplic-
ity of man. Justice is promised
though only law (!) prevails.
Human rights are talked from
housetops yet prisons of all ar-
eas are full. Torture is con-
demned as inhuman and unciv-
ilized yet the police posts all
over the country resound to the
cry of the tortured. While on the
one hand human rights are
proclaimed to be inviolable, on
the other, human beings seek-
ing such rights are tortured,
maimed, disemboweled, raped
and even killed. Police stations,
special agencies head quarters
and prisons all over the country
ring with the cries of their un-
fortunate victims.

If minimum human dignity
is to survive humanity must

replace hatred and bestiality,
the true commitment takKe

precedence over retherics and
deeds take place of wards. The
time is NOW.

cedure 1898 deals with some of cumstances limited by the pro- — Star Photo by Anisur Rahman

e
T

Death In Police & Court Custody (1st January to 31st July 1998) 1

ight to Torture: A Tale of a Better Society

UBEL'S killing has

brought out certain di-

mensions of the law en-
forcement agencies into the
open and under public scrutiny.
A number of newspapers, how-
ever, have also mentioned AC
Akram's well publicised recent
‘'successes in arresting notori-
ous criminals such as ‘Swedish'
Aslam, Bikash and so forth. His
methods were not questioned
then. He was hailed. inter-
viewed and televised for those
'successes’. And now his defiant
photograph with a raised hand,
partially handcuffed, has been
published by almost all the
newspapers. "

It seems that we operate in a
culture in which end always
justifies the means. AC Akram
did arrest some very hardened
and dangerous criminals and
that was that. No body raised or
posed any question about his
methods, or for that matter his
techniques of 'investigation'.

The culture of 'anything goes'
is also being re-enforced by our
politicians' almost constant
exhortations that there is no
last word in politics’, meaning,
obviously, that end justifies the
means — one can hop into any
political bed for the sake of
power. Long gone are the days
when naive ones like Gandhi or
Bhasani were in politics for
principle(s).

Today is hartal. Ostensibly
to protest Rubel's killing. But
this hartal against violence,
brutality, torture and lawless-
ness of the police also involves
all these on a much grander
scale. I am sure everyone is ap-
Baﬁed. shocked and disgusted

y Rubel's killing. Everyone not
only demands trial and pun-
ishment of the perpetrators of
the killing but also changes in
police attitude, behaviour and a

transparent system of account-
ability. However, have the har-
talwallas asked rickshaw
pullers whether they were will-
ingly to give up the few takas
they would have earned had

they been allowed to work to- |

day; or the shop owners 1o forgo
their prolit from today's sales;
or ollice workers nol lo carry
on with their responsibilities.
Aren't most of us confined to
our houses because of the fear of
violence or torture?

Hartalwallas have gra-
ciously exempted ambulances,
journalists and some other cat-
egories from the hartal. Ex-
empted from what? Obviously
from violence, torture and as-
sault. Hartals these days, will
anybody deny. are a collective
form of our subjugation to tor-
ture and violence, at least
threats thereof. Most of us
would readig agree to concede
to a demand by police for not
torturing or arresting, as the
family of Rubel reportedly had
agreed to do, Similarly, we also
comply with the threats of vio-
lence by the political parties
and stay indoors. We accept
others' right to torture us or use
violence against us; by police,
by political parties, by mas-
tans, by countless others.

Many of us take eur cue from
this prevailing culture. We don't
earn money but 'extort' it. 1 may
be a 'mastan' or a government
official who is 'dealing with
someone's file'. Money has to be
paid. It has to be paid in almost
any situation in our daily lives.
Paid not because someone is
earning it, deserves it for the
work done but because someone
'demands’ it and that demand
has to be met. It also includes
demand for money for not ar-
resting, not torturing, 'demand'
for money for goods which the

by Shahdeen Malik

seller knows to be useless, and
on and on. That the threat ol
violence or torture is latent. if
not overt, in almost all such
situations hardly bothers us,
We accept others' right to tor-
ture or resort to violence
against us,

The rationale for all these is
rather simple: end justifies the
nieans. Students, increasingly
frequently, are resorting to vio-
lence/torture against their
teachers. Such instances are,
until now, mostly confined to
situations of copying during
public examinations. Teachers
and magistrates, are assaulted
for not permitting of copying
during examinations. Will it be
too long ‘before they start de-
manding question papers be-
fore examinations and resort to
violence (torture) to obtain it?

Lawyers should not bother
about merit, law, fact, proce-
dure, witness, proof and all
those mundane matters. Hit the
judge hard enough and get the
verdict you need. At least
threaten him. Come to think
about it, we might have to
change the criteria for selecting

udges. Only the very robust,
ealthy, strong and, most im-
rtantly, those with a high
level of pain-tolerance ought to
be a_EFantEd as judges. No
weaklings need to apply.

Recently, we did a survey on
awareness about prohibition on
torture. As la rs we are not
terribly qualified to do such
things, i.e., survey and hence
ours was an Impressionistic
rather than a rlﬁ?ruusly repre-
sentative one. We questioned
more than 1200 'respondents’ in
three thanas of three districts.
More than 60% of the respon-
dents, which included a large

number of formally educated
persons. said that the police can
torture an arrested person,
More than 90% of the same re-
spondents, however, knew what
a posimortemn was and the situ-
ations in which postmortems
were needed.

Also, we tried to find out
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about the issues and laws on
which NGOs concentrated their
awareness and legal literacy
efforts and campaigns. Many,
many NGOs are involved in
awareness and literacy cam-
paigns against fatwa, dowry,
child marriage, registration of
marriage. etc.; they are
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It seems that we operate in a culture in which end

always justifies the means. AC Akram did arrest

some very hardened and dangerous criminals and
that was that. No body raised or posed any question
about his methods, or for that matter his techniques

of ‘investigation’.

Name Police Station Date of Reference Date of
h?) i Occurence Arrest
1 | Ismail Hossain 60 | Tangail Magistrate 8/1/98 | Bhorer Kagoj 10/1/98
Court ™
2 | Ramjan Ali 60 | Kahalu Police 15/1/98 | Janakantha 18/1/98 15/1/98
Station
3 [ Arun Zl | D.B. (Detective 23/1/98 | Inquilab 24/1/98 21/1/98
Chakrabarty Branch Custoday)
4 | Nurul lslam 37 | Gafargaon Police 19/4/98 | Inquilab 21/4/98 9/4/98
Station
5 | Shariful 35 | Jessore Police 19/6/98 | Bhorer Kagoj21/6/98 | 19/6/98
Station
6 | Jalil (Masum) % | Lalbag Police 21/6/98 | Ittefaq 22/6/98 17/6/98
Station
7 | Shamim Reza| Z7 | DB ﬁDatactiva 23/7/98 | Daily Star 24/7/98 23/7/98
Rubel Branch) Custoday
Cartesy: Odhikar

Erutealing against child traf-
cking, prostitution, for death
sentence to offenders against
women as well as right to
housing, health, environment,
equality of sexes, and so forth.
Our TV and radio are broadcast-
ing public service messages on
tree plantation, fishing or sav-
ing fish fries, advising on for-
eign employment, degradation
of environment, means for pro-
ducing better agricultural prod-
ucts, teaching computer — the
list goes on and on and on. But
we could not find any one poster
or leaflet or traces of campaign
for the citizen's right not to be
tortured — for freedom from
torture or inhuman punish-
ment.

We accept torturé and vio-
lence. Yes, once in a while, as in
the case of Rubel, it was more
than what we are normally
willing to accommodate or ac-
cept. With the ated asser-
tions in media that "Rubel was
not involved in politics', it
seemed that we would probably
have accepted Rubel's death as
'normal’ if he had been into
politics or at least the outcry

would have been much more
muted. Anyway, after a few days
all of us will probably go back
to our 'acceptance’ culture. Po-
lice will continue to beat and
torture the arrested or suspected
ones, mastans will threat us
with violence or beat us up and
we shall pay up. There would be
barricades to violently prevent
thousand of travelers from
continuing with their journeys
because someone else has suf-
fered violence. Goons would be
hired by political parties to
popularise their demands, fac-
tory owners will resort to vio-
lence to make their workers
perform better and so on. At
individual levels, we shall con-
tinue to beat up our wives, chil-
dren, domestic workers, rick-
shaw pullers. We shall continue
to ch our culture of torture
and violence.

For the sake of those
brighter days, with more vio-
lence and torture in even more

. situations, let us get rid of the

blip in our legal systemn: Article
35(5) of the Constitution. This
most useless fundamental right
foolishly proclaims: "No person

shall be subjected to torture or
cruel, inhuman or degrading
punishment or treatment.”

Can you imagine the stupid-
ity of such a fundamental t
in the context of our culture of
violence. Whats the point of my
power if the power can not be
used to torture the ones I don't
like or can't stand. Lets be real-
istic and raise our collective
fists for our right to torture and
renew our ple%%:: to accept tor-
ture as one of the fundamental
principles for organising our
society. Let the most powerful
in the society have the greatest
right to the most eilective
means of torture. Obviously,
material benefits in cash and
kind would follow and the most
powerful will certainly have the
right to be the richest also. One
of the newspapers did report
that Akram owned two houses,
including one in Gulshan, and
two garment factories. Let there
be more Akrams, more hartals
and, consequently, a much bet-
ter societyl

The writer (s the Advisor of
Bangladesh Legal Aid And Ser-
vices Trust (BLAST).




