FOCUS

DHAKA SUNDAY, JUNE 28, 1998
. — —_—

Law and Our Rights _
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A Historic Step towards Universal Criminal Jurisdiction

by A H Monjurul Kabir

R more than a century. the
Fn.i-urld has debated the
establishment of a
permanent international
Criminal Court to 1iry
individuals for the most serious
violations of international
humanitarian law, With each
passing war and incident of
mass genocide, interest in such
a court was rekindled. After the
atrocities of World War 11. the
cry of "never again” reverber-
ated perhaps the loudest — the
wnrlfntvrr endure another
holocaust. Yet for decades the
United Nations was unable to
advance the cause of a perma-
nent court.

There is no international
judicial system for punishing
the Pol Pots. Rao Forman Alis
or Golam Azams of the world.
Although an international
court to solve civil disputes be-
tween nations has existed in the
Hague for 50 years. the only in-
ternational criminal courts
have been the temporary tri-
bunals for Rwanda and Bosnia.
The United Nations is not eager
to keep setting up new tribunals
to deal with new genocides, and
a permanent court is needed to
act as a deterrent.

In this world. no one seems
to be interested in rprnscculing
the perpetrators of genocides.
Bangladesh which experienced

3 million deaths in its bloody

war of independence of 1971. is
also not an exception. The fig-
ure 3 million was first esti-
mated by Bangabandhu Sheikh
Mujibur Rahman. the Prime
Minister of Bangladesh (as he
then was) in an interview with
British journalist David Frost
on 18 January, 1972 in Dhaka,
Bangladesh for New York tele-
vision programme ‘David Frost
in Bangladesh'. The figure
quoted by Bangabandhu has
now been confirmed by a num-
ber of internationally reputed

enocide scholars. Prolessor

Robert Gurr of University of

Maryland and Professor Bar-
bara Harff of US Naval
Academy in Annapolis in a
study on Victims of the State:
Genocides, Politicides and
Group Representation from
1945 to 1995 set the upper limit
as 3 million which ranked
Bangladesh next to the holo-
caust of Hitler, where 6 million
Jews were killed. Astonishingly
and most unfortunately no gov-
ernments in Ban esh since
its independerice including that

of Sheikh Mujibur Rahman

look any effective E[EY nation-
ally or internationally to try

the perpetrators of genocide of
T1. ll)‘ﬁm: same thing happened in

Cambodia. When the Khmer
Rouge ap ready to turn
over Pol Pol last , no one
wanted to prosecute him. Cam-
bodia, fraught with political
and ] chaos could not be fo-
rum for his trial. Canada had
domestic laws enabling its
courts to address genocide
committed outside its r}!i:;
That was very erous of the
Canadians, hulggc world obvi-
ously needed a regular venue for
delivering verdicts on genocide,
war crimes and crimes against
humanity.

In fact the creation of a
and effective Interna-
tio Criminal Court with a
global jurisdiction to try war
criminals and instigators of
genocide individually is long
overdue.

The world may soon have a
strong International Criminal
Court to take charge its Pol
Pots. Delegates from the world's
nations convened in Rome,
[taly on 15 June for the United

Nations Plenipotentiary Treaty

stron

Conference on the Establish-

ment of an International Crim-
inal Court (ICC). '

In Rome, delegates will have
the support and expertise of se-
nior representatives from more
than 200 NGOs.

However they still have the
daunting task of reaching con-
sensus on the draft statute by
July 17 1998, when the confer-
ence is scheduled to conclude.
O sers have tentatively set
July 17 as the date when the ICC
statute will be open for signa-
ture by all states in Rome.

The International Crim-
inal Court : An Querview

The pro
Criminal Court (ICC) is a per-
manent judicial
with a global jurisdiction to try
individuals for gross breaches

of internatio
law. Unlike the International

| exist that are capab

International

institution

humanitarian . greatly ben

There is no international judicial system for punishing the Pol Pots, Rao Fo

rman Alis or Golam Azams of the world. Although an

international court to solve civil disputes between nations has existed in the Hague for 50 years, the only international criminal courts

have been the temporary trtbun;::ls for Rwa.nda and Bosnia. The United Nations is not eager to keep setting up new tribunals to deal
new genoc

Court ol Justice in The Hague,
whose jurisdiction is restricted
to States, the ICC will have the
capacity to indict individuals;
and unlike the Rwandan and
Yugoslavian War Crimes Tri-
:Jr.mils. it&uﬁﬁlclinn will not
»e chronologically or geograph-
ically limited. Iny urd%r tg; iI:Jn-
sure universal acceptance, the
{urindlr:liun_n[ the [CC will be
imited to the most serious vio-
lations of international hu-
manitarian law. notably the
three “core” crimes ol war
crimes. crimes against human-
fty, and genocide.

The Rome Conference

“The United Nations Diplo-
matic Conference of Plenipo-
tentiaries on the Establishment
of an International Criminal
Court™ has been convened atsthe

Food and ricultural (FAO)
premises in Rome, Italy from
June 15 — July 17, 1998. At the
Conference, UN delegates are

under the mandate to consider
"the question concerning the
finalization and adoption of a
convention on the establish-
ment of an international
criminal court in accordance
with General Assembly resolu-
tions 51/207 of December 17,
1997."

Delegates at the Conference
face the challenge of addressin
numerous issues left unresol
over the past three years of ne-
gotiations. Governments must
confirm the range of crimes un-
der the Court's jurisdiction,
their definitions, the role of the
Security Council, the manner
in which cases are referred to
the Court (or "trigger mecha-
nisms”), the Court's composi-
tion, and financing questions.

The ICC is 1o be established
by treaty (and it's relationship
with the UN will be negotiated
in a separate agreement be-
tween the Court and the UN). It
is anticipated that on July 17,
1998, the ICC statute will be
open for signature by all states.

e number of signatures re-

uired for ratification will be

etermined at the Conference.
Once the statute is adopted, like
all international treaties. na-
tional parliaments and gov-
‘ernments must ratify it,

-The Need For the ICC
"Never again” was the com-
munal vow after World War II;
the world must never see an-
other Holocaust another geno-
cide of 1971 (in Bangladesh). Yet
50 years later, war in Bosnia,
enocide in Rwanda, and the
eath of Pol Pot before he was
tried for his crimes, all demon-
strate that the global commu-
nity has failed to uphold its
promise. Warlords and dicta-
tors plan and commit mass
rapes, illegal executions, and
other violations of interna-
tional human rights and with
almost total impunity. An es-
timated 14 million civilians
have died in war-related deaths
since Nuremberg.

Currently, the world's main
recourse is to impose sanctions,
embargoes, or, rarely, col-
lective military force in re-
sponse to the most serious
atrocities committed against
humanity. These blunt instru-
ments often hurt innocent
civiians more than the offend-
ing individuals. Only by hold-
ing individuals accountable for
violations ol international law
will the global community be
able to deal effectively with the
perpetrators of the most serious
crimes of concern to the inter-
national community. This is
crucial both to aid present vic-
tims and to deter future crimi-
nals (who, at a later point,
might include drug traffickers,
terrorists, asd those who com-
mi]t] crimes against UN person-
nel).

In countries W'I'I-E:ll': niP courts
eo0
with individuals violating in-
ternational humanitarian law,
an ICC could step in. Such a
Court could deter future dicta-
tors from killing their own citi-
zens. The maintenance of in-
ternational peace would also
t from the exis-
tence of an ICC. United Nations

peacekeepers can sometimes
stop wholesale slaughter by
placing themselves between the
warring sides. However, as we
have seen in Somalia, Bosnia,
Rwanda, Haiti, and elsewhere,
the hatred that fuels fighting
go away once the

shooting stops. The cycles of vi-
olence continue so long as the

does not

History At A Glance

HE "Road to Rome" and the effort to establish a
international Criminal Court has been a long and

cated document that could es-
tablish a werful interna-
tional legal institution. The
task is daunting — delegates are
drawing on diverse criminal
{ustice systems and various po-
itical and cultural perspec-
tives. Yet the obstacles must be
overcome. At stake is both the
ability to establish and imple-

rmanent
often

contentious one. While the Court has roots in the 19th

Century, the story

best begins in 1872, when Gustav Moyn

fer,

one of the founders of the International Committee of the Red

Cross, proposed a

anent court in response to the crimes of

the Franco-Prussian War. The next serious call came alter
World War I, with the 1919 Treaty of Versailles. Framers of the
Treaty envisaged an ad hoc international court to try the Kaiser
and German war criminals. The world, reflecting on the
Holocaust, cried "never again!”" The call for an international

institution to t

individuals for the most heinous crimes

resonated throughout the world — and many saw the founding
of the United Nations as a major step towards a permanent
Court. Yet more than 50 years would pass before the world’'s
leaders would meet in Rome to participate in a treaty conference

permanent International Criminal Court.

Here are some highlights of the "Road to Rome" over the last

Soon after the Nuremberg Judgment, an
international congress meels in Paris
and calls for the adoption of an
international criminal code prohibiting
crimes against humanity and the prompt
ment of an international
criminal court (ICC).

The French Representative on the UN
Committee on the Progressive
Development of International Law and
ification pro an 1CC.

The UN General Assembly adopts the
Convention on the Prevention and
Punishment of the Crime of Genocide. It
calls for criminals to be tried "by such
international penal tribunals as may
have jurisdiction.” Separately, members
ask the International Law Commission
(ILC) to study the possibility of
establishing an ICC. -

The UN General Assembly adopts the
Universal Declaration of Human Rights,
detailing human rights and fundamental

The ILC studies the question of an ICC,
rts, and dralts statutes, but
opposition irom erful states on both
sides of the Cold War stymies the effort
and the General Assembly effectively
abandons the effort pending agreement
on a definition of the crime of aggression
and an international Code of Crimes.

The General Assembly agrees on a

aggression.
The General Assembly asks the ILC to

return to the question of establishing a
Code of Crimes.

The end of the Cold War brings a
dramatic increase in the number of UN
peace-keeping operations and a world
where the idea of establishing an
International Criminal Court is more

Motivated in part by an effort to combat
drug trafficking, Trinidad and Tobago
resurrect the proposal for an ICC. The
General Assembly asks the ILC to

gll'_‘cpare a draft statute.
e General Assembly requests the ILC

wit, ge % and a permanent court is needed to ﬂctagudeten'ent.
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30 of these inter-
GOs formed
Coalition for an International
Criminal Court (CICC) and
{‘ulned forces in a way never be-
ore realized. Three years later,
the Coalition is now 800 mem-
ber organizations-strong, with
representative throughout the

sion of a

the ficking, an

Security

violations of the Genocide and Geneva
Conventions. and the establishment of a
temporary tribunal for Bosnia-
Herzegovina (in 1993) strengthen
discussions for a permanent Court.
The ILC submits a draft statute for an ICC
to the General Assembly.
Vienna Declaration and Programme of
Action expresses support for the
establishment of an ICC.
War in Rwanda leads Security Council to
establish a second temporary tribunal
for Rwanda.
The ILC presents a final draft statute on
the ICC to the General Assembly and
recommends that a conference of
plenipotentiaries convenes to develop a
treaty to enact the statute. The General
Assembly establishes an ad hoc
committee on the 1CC to review the draft
statute.
The ad hoc committee holds three 2-week
meetings at UN headquarters. In
December 1995, the General Assembly
establishes a Preparatory Committee
(PrepCom) to finalise a text to be
presented at a convention of
Bll_:ni otentiaries.

:p(?nm Session# 1 convenes.
PrepCom Session#2 convenes.
The General Assembly adopts a
resolution setting forth the dates for
PrepCom Session#3 - #6 and Italy's offer
to host the treaty conference in 1998.
PrepCom Session#3 convenes.
PrepCom Session#4 convenes,
The 14 nations of the South African
Development Community (SADC) set out
10 basic principles to be included in
forming the ICC statute,
PrepCom Session#5 convenes.
The UK defects from the position of other
permanent Security Council members
and backs the Singapore Compromise
proposal to limit Security Council
authority over the Court.
Chairs of 'workin groups and
coordinators of the PrepCom meet in
Zutphen. the Netherlands "to facilitate
the work of the last PrepCom.” The
Zulphen Report consolidates the various
draft texts produced over two years of
PrepCom meetings.
In Dakar, Senegal, representatives of 26
African governments meet to discuss the
establishment of an ICC. They adopt the
Dakar Declaration calling for an
effective and independent Court.
PrepCom Session#6 convenes.
In a letter to Secretary of State
Madeleine Albright, US Foreign
Relations Committee Chairman Jesse
Helms declares the ICC "dead on arrival”
in the US Senate unless the US has veto
control over the Court.
United Nations Diplomatic Conference
of Plenipotentiaries on the
Establishment of an International
Criminal Court (Rome, Italy)
ICC statute to be open for signature by all
states in Rome (tentative).

ression, drug traf-
crimes against UN
personnel and whether they are
within the Court’s jurisdiction.

Observers believe compro-
mise may be reached in Rome
on the inclusion of the crime of
aggression and the role of the
Council in relation to
that crime. Yet proponents for

.. the Court are no s

to complete a draft statute for an ICC.
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E:OPIE involved feel that justice
s not been served.

Support for and Chal-
lenges to the Court

The recent effort to establish
a permanent International
Criminal Court has received
widespread support. In the past
four years of negotiations, dele-
gates have established consen-
sus on a range of contentious
issues. Calls for an independent
and effective Court have
emerged from new and exciting
sources, includ | re-
gional blocs, tions of non-
overnmental organizations
GOs), and some of the world's
most influential leaders. Court
advocates successfully posi-
tioned the ICC on national
agendas and millions of people
now understand the opportu-
nity the world has to create one
of the most meaningful interna-
tional institutions in history.
Hnwe;::.bc;m great
progress , ma
obstacles remain. Chall:ngcsjotg
se, given
that thousands of representa-
tives from justice, defense, for-
eign, and other ministries of
the world's governments must
meel and agree on a compli-

War in Bosnia-Herzegovina,

clear

ment an International Crimi-
nal Court, and the indepen-
dence, im ty and ellec-
tiveness of a Court once ap-
proved.
w_ﬂl‘ﬂum
Minded and Regional
Heglnnl;l oupings repre
sent one of If: mosfa tm:;ﬁng
developments of the ICC over
the past few years. These blocs
of countries identified common
principles and positions for an
effective Court and zed to
advance their agendas. Early in
negotiations, small and
um-sized countries formed
a bloc of Like-Minded Countries

which quickly became a leading

force for a strong ICC.
Countries lﬂﬁ-r also formed

powerful -regional blocs.

Non-Governmental Organi-
zation Support :

As already mentioned for
more than 50 years, NGOs have
played a vital role in the effort
to establish an ICC. Many of the
world's leading human rights,
humanitarian, and ce orga-
nizations put the ICC at the top
of their agendas, and they
played an important role in
rekindling UN interest in the
Court. In February 1995, ap-

Source: Coalition for an International Criminal Court

(CICC)

to the Court
While state and NGO orga-
nizing efforts reflect deep and

growing support for the ICC,
challenges to the Court remain.

These ch es are often po-
litical and inter-related. and
have emerged in response to
specific elements of the draft
statute that are still unresolved.
Some key areas of debate in-
clude the Court's jurisdiction.
state consent, Security Council

control, the indcgendcncc of the
Prosecutor. and financing of

the Court.

Subject Matter
Jurisdiction

Delegates generally agree
that the Court has jurisdiction
over war crimes, genocide, and
crimes against humanity. How-
ever, the definition ol these
crimes is still under debate.

Currently, the statute includes
more options on the definition
of war crimes than were in the
original text, including the ad-
dilion' of references to various
forms of sexual slavery. No
consensus exists on the inclu-

=

an effective Courl insist that
the definition of genocide,
crimes against humanity, and
war crimes must reflect the cur-
renl state of international law.
If the definitions are regressive,
the damage to international
law would be irreparable.

Admissibility and State
Consent

The concept of complemen-
lary is intrinsic to the ICC — the
Court upholds the primacy of
national courts. Its purpose is
to complement a national crim-
inal justice system in cases
where the system is "unable or
unwilling” to investigate on its
owti. While governments agree
of the princilplff of complemen-
tarity, they disagree on the re-
lated concepts of state consent
and the jurisdiction of the
Court. Some delegates contend
that a State should be allowed
to "opt out” and refuse the juris-
diction of the Court with respect
to certain crimes. While such a
policy may facilitate the treaty
ratification process for many
countries, critics argue that a
regime ol state consent would
paralyze the Court.

Security Council Control
and the Independence of the
Prosecutor

A majority of governments
aﬁree that the Security Council
should be able to refer cases to
the Court. Less agreement exists
on Security Council authority
to halt ICC proceedings: Many
participants believe suth au-
thority would jeopardize the
independence, credibility, and
effectiveness of the Court : a po-
litical body should not be able
to control a judicial body. Many
representatives support a com-
promise proposed by Singapore,
which requires the Security
Council to vote in order to halt
proceedings.

Connected to this debate is
the independence of the Prose-
cutor. Will the Prosecutor will
be able to initiate cases (based
on information obtained from
any source) or do only the Secu-
rity Council and States party to
the treaty have this power?.
Britain, Germany, South
Africa,
states believe the Prosecutor
should be able to initiate inves-
tigations. The United States,
France, and some other coun-
tries insist that only the Secu-
rity Council or individual
states refer matters to the
Court. Needless to say, the latter
view may seriously hamper the
cart’'s operation.

Financing

One of the most disputed is-
sues of the final PrepCom was
the financing of the Court The
drat statue presents three op-
tions : through contributions
from states, through the United
Nations general budget, or

through a combination of the
two. In addition, the Court may

and about 50 other'

accept voluntary contributions
from governments, Interna-
tional organizations, individu-
als, and corporations. As of the
June Conference, observers es-
timate that approximately half
of the delegations appear to be
in favor of direct financing of
the Court by the regular UN
budget. -

The Court must have suffi-
cient resources. The crimes un-
der ICC jurisdiction are apt to
be highly complex and thus
costly to investigale (some ex-
perts estimate that the Court
will cost $80 million a year to
operale). But advocates for the
Court remind critics that this is
money well spent : The deter-
rence of crimes inevitably costs
less than dealing with their
consequences. Insufficient re-

. sources lor establishing and op-

erating the Court would seri-
ously undermine its credibility

and efficacy and the quality of
its staff,

The Road from Rome

It is hard to anticipate the
results of the Rome Conference.
What kind of Court might
emerge? Will delegates reach
consensus on the most con-
tentious issues by virtue of a
"Eackage deal” established in
the final moments of negotia-
tions? Will delegates ask for
more time, and another Confer-
ence, to settle the most disputed
seclions of the statute? ile
expectations for Rome are high,
advocates for a strong ICC con-
tend that the effectiveness and
credibility of the Court must
not be sacrificed simply for a
conclusive conference. Many
delegates and NGO representa-
tives argue that it would be bet-
ter to extend the negotiation
process than to creale a weak
Court.

Regardless of the outcome,
delegates and NGOs will leave
Rome with a great deal of work
before them Supporters will
have to continue to lobby gov-
ernments inform the public,
and build the case for an Inter-
national Criminal Court in
their home countries. Rome is
only one (very important) stop
on the road to establishing a
permanent. Court. And for
Bangladesh. it is of immense
importance as it testifies a
painful and horrifying nine
months of genocide s;ill%)e}rnnd
any jurisdiction of justice. But
terming 3 million victims of
genocide as merely martyrs and
paying rich tribute for them on
a regular fashion infact have an
inheren( tendency to encourage
the perpetrators and send a
wrong message to the world
that we have an opulent
heritage of forgiveness towards
the perpetrators of crimes
against humanity, war crimes
and other universal crimes
under international law.

This article is dedicated to
the sacred reminiscence of
Shaheed Janani Jahanara
Imam. .

Source: At A Glance, ICC.

Courtesy: Coalition for An
International Criminal Court
(CICC); Odhikar. A Coalition for
Human Rights and Law Watch,
An Alternative Platform for Le-
gal and Human Riqlits Studies
and Action
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Court's Face

- ASlap on the World

Continued from last week

The Paraguayan t
claimed that the failure tgdpro-
vide notification uired by
the Vienna Convention pre-
cluded ay from protect-
ing its interests in the United
‘States as provided for in Arti-
cles 5 and 36 of the Vienna Con-
vention. Paraguay could not
contact its national, assist in
the defence of its national's de-
tention, or ensure that interna-
tional norms were respected in
the treatment of, and proceed-
ings against, its national.

Because of lack of such con-
sular assistance, Paragua
maintained that Mr. Bre
made a number of objectively
unreasonable decisions during
the criminal proceedings,
which was conducted without
translation. He refused to ac-
cept the prosecution's offer of
life in prison in exchange for
ﬁuﬂty plea. He insisted, as he

as no understanding of cul-
tural and legal differences be-
tween United States and
Paraguay, on confess and
denouncing his past criminal

conduct since he believed his
confession and denunciation
would a to the mercy of
American court, as they would
in court in Paraguay.

As soon as Paraguay came to
know Mr. Breard's fate, the con-
sular officers assisted in chal-
lenging his conviction and sen-
tence by filing a petition on 30
August 19 to the Federal
Court of First Instance for a
writ of habeas corpus, where
Mr. Breard claimed for the first
time violations of Vienna Con-
vention. The court rejected the
assertion of his right under Vi-
enna Convention since the mat-
ter was not raised earlier. The
court i
Breard was unaware of his
rights because the United States
authorities failed to comply
their obligations under the
Convention promptly to inform
him of those ts.

Since Mr. Brear's petition
for a writ of certiorari to the
United States Supreme Court to
exercise its discretionary au-
thority to review the lower Fed-
eral Court's decision against

gnored facts that Mr.

by Ahmed Ziauddin

him had no or very little chance
of success, the Republic of
Paraguay filed its own lawsuit
on 16 September 1996 in Fed-
eral Court of First Instance

st the municipal officials
responsible for Mr. Breard's ar-
rest, conviction, continuing
imprisonment, and ding ex-
ecution, alleging violations of
the Vienna Convention.

Finally, the Republic of
Par y asked the World Court
to adjudge and declare;

(1) that United States, in ar-
resting, trying, convicting and
sentencing Mr. Breard violated
its international legal obliga-
tions to Paraguagu as provided
by Articles 5 and 36 n?the Vi-
enna Convention;

(2) that Paraguay is therefore
entitled to restitution in inte-

ml
(3) that the United States is
under an international legal

. obligation not to apply of

‘procedural default’, or any
other doctrine of its internal

law, so as to preclude the exer-

cise of rights accorded 'under
Article of the Vienna Con-
vention:

(4) that the United States is
under an international legal
obligation to carry out in con-
formity with the foregoing in-
ternational legal utﬁig::ﬁunu
any future detention,

International Court
Justice's Provisio

Measures:

The parties presented their
oral arguments on 7 April 1998,
and two days later, on 9 April,
15 Judges of the International
Court of Justice pronounced a
historic order.

The World Court judges re-
called all the arguments put
forward by the parties and con-
cluded that it has, prima facie,
jurisdiction under Article 1 of
the Optional Protocol to decide

dispute between Paraguay and
United States and decided that
the relief sought by Paraguay
under the Convention can only
be determined at the stage of
merits including whether the

remedy is depended upon evi-

dence of prejudice to the accused:
in his trial.

The Court declared that it
has qowcr to indicate provi-
sional measures under icle
41 of its Statute, which is in-
tended to preserve the respec-
tive rights of the es pend-
ing its decision based on the
presu ition that irreparable
prejudice shall not be caused to
ﬂ?ﬂ.! which are subject to a
d aémtc in judicial proceeding
and that such measures are
only justified if there is ur-

: %'e Court found that since

Mr. Breard's execution is or-

dered for 14 April 1998 and

such an execution would render
it impossible for the Court to

order the relief that Paraguay

seeks and thus cause irrepara-

ble harm to the rights it claims,

the Court concluded that the

circumstances require it to in-
dicate, as a matter of urgency,

provisional measures in accor-

dance with article 41 of its

statute. y

The author is a Researcher at
Brussels Catholic University
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