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Law and Our Rights

The Baily Star 5

"The Ultimate Price will have to be Paid by the People”

Monjurul Kabir: Have you
been to Bangladesh before?

Tapan Bose: Yes. [ was ini-
tially here for a very briel pe-
riod. 1 worked with a tilmmaker
from India in 1970-71. We made
a film called Nine Months to
Freedom. 1 did the research,

worked with him. It was one of
for

my first assignment
documentary.

MK: And this time, what's
the purpose of your visit?

TB: 1 have remained basi-
cally a documentary film

maker. I deal with issues con-

cerning ple. You can call it
human rights, civil rights,
democratic rights. Also issues
concerning ¢ society.
Outside film making I have
also taken up issues on viola-
tion of the rights of people by
the state, in India, Kashmir,
Punjab, in Sri Lanka. Here also.
I am now working as the
Secretary General of a South
Asia Forum For Human Rights
which is based in Kathmandu.
It has staff members from all
the countries of South Asia. I
have come here in connection
with a programme of ours
which we are proposing to hold

Law of Internet

by Barrister Tanjib-ul Alam

ON Sir Robin Jacob
erared that there might be
some miscomprehension
among common people
including internet. user that
internet will throw: laws ‘or

many of them into chaos. Given!

the slow process of evolution in
the development gf laws (this is
garticuiarl

angladesh) there has been
wide speculation that the law
can not cope with the
breakdown of national barri-
ers, the cross-border implica-
tions of the interlinking
computers world-wide. A super-
ficial observation of internet
activities might lead someone
to think that Internet is a "law-
less dimension" with lawyers

and client having no idea what

to do or how to control the ac-
tivities of others. We have al-
ready seen that in the develo

world numerous legislation has

taken place with the aim of pre-
venting abuse of computer net-
work,

Almost all of those legisla-
tion are penal legislation.
Computer Misuse Act 1990,
Data Protection Act 1984 etc are

~ examples of some UK legisla-

tion. e area of law which is

still unexplored by the legisla-

tors is the civil law like con-
tract, tort, electronic banking,
taxation etc.

The internet has opened u
the flood gate for commercia
activities. Electronic transac-
tion is predominantly and-
ing through internet. It is esti-
mated that by

will cross 100 million. Among
the total internet user a large
number of them are private
users. No doubt business enter-
prises is taking the advantage
of such a big member of global
consumers. Although
world wide web was used pri-
marily for the purpose of pro-
moting the business by opening
a web site. It is now apparent
particularly with enhanced se-
curity, that web sites offer in-
ternational and cost effective
opportunity for selling goods
and services to the consumers.
Advantages of web site shop-
pir::F is many fold. It is rapidly
and easily accessible. It can in-
clude static or moving graphics,

it can be interactive as well. It is
hase

easily updated and purc
can be made immediately. A
web site can work like a sho
window as well as cashier an
till, In the appropriate circum-
stances product can be trans-

ferred directly to the consumer

by digital transmission.

Every expansion of human
activities leads to new guestion
of rights and liabilities. Since
we are concentrating on the
commercial activities, neces-

sarily law of contract will gov-
ern the activities. This cross
border transaction

contract which hither to been

unexplored. Following, inter
alia, issues may be considered
as relevant for the consumer

contract;

1. Requirement for a binding

contract in Internet.

2. Time and place of entering

into contract,

3. Role of digital form of
binding

payment in
contract.

4. What ty

digital

true in case of

of

the end of the
century amount of internet user

initially

raised
unique question in the law of

pe of contract
should be used to provide
information over

| |

1 T 1. Spate-

- can examine the

here on 17-19 July. It is a re-
gional consultation on minor-
ity rights, of minorities. We will
bring in academics, activists
concerned with the minorities
from all the countries of South
Asia, Pakistan, Sri Lanka,
Nepal, India, Bhutan and
Bangladesh, not Maldives. I've
come here to discuss with some
of our colleagues. Also make
contact with people of this area.

MK: You mentioned the term

‘civil society’. In our country
this is used, but not
f'.l:;y How do you

t

TB: It is not very difficult. It
is defined in social sciences.
Basically by civil society we re-
fer to the body which is larger
than the state and the govern-
ment. The government is the
organ of the state. The state is
the political expression of the
[J:op e. But the society is much
arger than that. What has hap-
pened in countries like ours, the
post colonial governments have
usurped personal law, marriage,
divorce, education, even things
which should be done b
municipalities. Things whicf;
should be done by local com-
munities, ‘'mohallas’. Before
there were these communities
in the localities which would
form peace committees and do
all such things. All these things
have gone. Now there are so
many issues. There is religious
conflict, conflict between men
and women. All these are mat-
ters of civil society. But we call
for laws, governmental action
now. Civil society has retreated.
But society is much larger than
the state. After all, where is the
sanction of the state coming
from? It's coming from the peo-
ple. This has a history, a conti-
nuity. a cultural significance.

MK: How did SAFHR come
into being?

TB: SAFHR came into being
in 1993 formally just before the
World Congress of Human
Rights. There was an NGO meet-
ing in New Delhi in which a

the internet?

5. What law will govern the
~online contract (choice of
law)?

Last week, Tapan Bose, Secretary General of South Asia Forum for Human Rights (SAFHR)
visited Dhaka as a part of regional consultation programme with concerned human rights
groups, organisations, activists, lawyers etc. In an exclusive interview with The Daily Star, he
underscored the need for a concerted regional move for peace and stability in South Asia. Daily

Star's A.H.Monjurul Kabir spoke with Tapan Bose who 1is

Pakistan India Peoples' Forum for Peace and Democracy.

very large number of human
rights groups met. The meeting
was sponsored by the human
rights unit of the Jawharlal
Nehru University. About a hun-
dred South Asian human rights
groups felt the need of havinF
our own forum because we felt
that we need to know each other
more. We also realised that we
have been divided by national
frontiers and barriers. Human
rights groups in Bangladesh
don’'t know what human rights
ups in India are doing. We in
ndia did not know what

CCHRB is dﬂi“!’i or what
Odhikar is doing. In Pakistan
too there are similar groups do-

ing same work but there is no
contact. So there was a strong
desire expressed by all to form a
regional forum. But there is a
wide gap between wanting the
forum and actually forming it.
It calls for a lot of work. So we
decided to start with a simple
bulletin. It initially started in
Dhaka. Father Timm took the
responsibility of convening and
carried it on for about three
years but somehow it didn't
take off. Then in 1995 we had a

tariat. In Nepal there is no visa

roblems. It's an advantage for
South Asian people to meet and
get together. And the Nepalese
government had no objections
at all. So it was started there.
But it was actually born in
Dhaka, Father Timm, and then
Akram Chowdhury were on our
board. Now there is Dr. Meghna
Guhathakurta and Md Nur
khan (Odhikar).

MK: At this moment, what
are the priorities of SAFHR?

TB: SAFHR's priorities pri-
marily are to work for univer-
sal standards of human rights
in South Asia. Then the inter-
national commitments made
by our governments, like IC-
CPR, CEDAW, children’s rights,
we will monitor whether these
are being implemented prop-
erly. We will create an aware-
ness of these. We do not launch
movements. We work with the
national organisations. They
tell us, these are the issues. like
custodial death. Not just in
Bangladesh. in India police sta-
tion deaths go over 600-700 an-
nually. Then the ‘encounter

They are not protected. We want
to discuss these issues with the
jovernments. On one hand we

eal with the activists on the
other we want to deal with the
governments, to lobby with
them.

MK: How do you evaluate the
situation prevailing in north
east India?

TB: We support the right to
struggle against domination of
all people. There is no confu-
sion on that. But we don't nec-
essarily believe that the only
solution is making more and
more independent countries.
That is no solution. Over the
last 50 years, our sub-continent
has been divided into three na-
tion states. But if you go on and
on breaking up, where will it
end? What is the logic? What is
the viability? What is the ra-
tionality? Look at the Jumma
people. To fight against extreme
Bengali nationalism, to find

olitical space, do they have to
ound another nation state?
The logic of nation state is that
you will become a majority but
at tlie same time you will pro-

also actively involved with

unthinkable. They
(Government) take things from
there. but don't anything in
return. Look at the tea industry,
but what does Assam get?

Look at Tripura. In 1949 the
indigenous people made up
nearly 75 to 80 per cent of the
total population. In 1990s, they
are 380 per cent, i.e., minority in
their own land. We have ne-
%lccted the issue. Same in CHT.

he complaints of the peo;ﬂe
are very real. So these must be
changed. Unless these things
are changed, there can be no
ace in these regions. A new
political theory is needed.

MK: Do you have plan to
do something about the north
east region, a regional confer-
ence or

TB: We are having a national
conference in India to abolish
the Armed Forces Special Pow-
ers Act, by which the most of
the oppression and torture
takes place and for which the
army has been there for about
50 years, the undeclared mar-
tial law. Recently a national
convention was held in
Gauhati. We attended this. We

~ By exploding the five bombs, what has Nawaz Sharif given to the people? A state of emer-
gency, closure of banks. Prices will shoot up. Who will pay? Nawaz Sharif won’t pay for it
out of his pocket. Gauhar Ayub is not paying for it. Pakistan army is not taking a salary
cut. The Indian army is not taking a salary cut. Vajpayee is not eating less. Who is

going to pay? The ordinary people are going to pay.

meeting, our annual meeting.
We met in Kathmandu and Fa-’
ther Timm suggested that the
bulletin be shifted to Kath-
mandu, to the present secre-

trast; distinguishes between ad-
vertising and shop displays.
How then law can provide a so-

lution to this unigque situation?

6. Which court will have the., . Al present best solution seem to

jurisdictioni (lex fori)?

deal with all the matter in one
occasion. | wish to discuss the
preliminary point of formation
of contract which is the starting
point for a commercial transac-
tion. Since Contract Act-1872
largely reflects English Com-
mon Law my discussion on
formation of contract in the
internet will be based on En-
Jlish Law. Under common law a
egally binding contract must
contain four elements namely
offer, acceptance, consideration
and an intention to create legal
relation.
Offer and invitation to treat:
Law creates a distinction be-
tween an offer and an invita-
tion to treat. While acting in ac-
cordance with the former con-
stitute an acceptance and thus
creates a binding contract if
other ingredients are present,
compliance with the latter does
not create any binding contract.
Examples of invitation to
treat are display in the shop-
windo (Fisher V. Bell); adver-
tisement (Carhill v. Carbolic
Smoke Ball Co.) display of
ﬁuods in shelves of a supermar-
et (Pharmacenticals Society of
Great Britain v. Boots Cash
Chemists Ltd.). This status of
display and advertisement may
cause problems to the web ad-
vertisement. Although web site
apparently advertise product
and services like a billboard,
but its functions are more than
mere billboard. An internet

‘user may complete the sale

through website. A consumer

roduct in a
restricted form | can be

downloaded from a website in a
“crippled" form) and then may
complete the transaction (re-
access the website to form a
contract to receive the uncrip-

pling key).
l-‘:ﬁu: internet in effect fuses
the a and shop. As we

have seen above, the law in con-

LAW

Hill Tracts (CHT) are starving
inhabitants of these localities.
reasons. People are trying

roots of different plants and
inaccessible, so they cannot

May, 23 people lncludin#
+tll.14r:.":IIIr to starvation, o

not even available in

According
riorate if nec

areas of C

L

of Rangamati and Kh

the sole means of food uu;‘.g)

be that web site should be de-

may fot allow us to : | sighed in a mnanner that a dis-

tinctive feature should be main-
tained.

Sometimes advertisements
may constitute an offer if the
offer is unilateral in nature. An
unilateral offer is one in which
a reward is offered to another
party to perform some act with-
out that person promising
anything in return. A person
acccPt[ng the offer does not
n to communicate this fact
to the offerer to complete the
contract he simply needs to do
what is required of him e
Carhill v. Carbolic Smoke Ba

-Co

Website users should bear in
mind that they might be brows-
ing a web site mere access to
which may constitute an acc
tance. At the same time websi
owners should not design (in a

. broader sense) their website in a

URGENT APPEAL

EOPLE of Sazek, B ali, Dumdumia, Barkal, Moidong,
PShilachari, Jarulchari of Rangamati and Khagr

district including other inaccessible areas of Chit
to death. "Joom" cultivation is
ly, for the survival of the
ut there is a severe food crisis
as the "Joom" cultivation was hampered due to some natural
to survive by having bamboo-shoot,
tatoes. As the areas are very

they are not accustomed with trade
is no market or trading place in these localities. In April and
13 children and 5 elder
om Sazek union. Med
ese areas.
Odhikar, a coalition for human rights is expre
concern at the deteriorating situation of the
to its own sources, the situation will further dete-
steps are not taken on an urgent basis. As a
consequence the death toll may rise at an al rate.
"Odhikar" urges to all the
mental nrﬁmﬂmﬂnn to supply
ittagong Hill Tracts (CHT) including Sazek, Baga-
khalli, Dumdumia, Barkal, Moidong, Shilachari, Jarulch-ari
agra-chari district as soon as possible to
avoid any further deterioration.

manner that it would constitute
an unilateral offer in which
case there might be unlimited

e website users.

One method of avoiding risk
of creating an unilateral offer
through webadvertisement is
for the owner of the website to
state that it will not be bound by
any communication from a
third party. rather the site
owner will inform that y if
it accepts the communication.
This will create two factors in
favour of the site owner. First it
would prevent a person to think
that owner has made an offer
and second it would provide ev-
idence to a court that the site
owner did not intend to make
an offer.

This article only dealt with
one of the preliminary point of
the law of contract and inter-
net. There are lot more impor-
tant {ssues remaining not only
in contract but also almost in
every branch of law.

The writer, an advocate, is
working in Dr. Kamal Hossain
and Associates.

tagong

food stuffs from cities and

achari i

tem, which means there

facilities are

its grave
ocalities.

women died |

overnment and non-govern-
ood stuffs to the inaccessible

|

killings in north east India,
Kashmir, these run into thou-
sands. In Sri Lanka there are
12,000 cases identified in this
regard. There are forced disap-
pearances, custodial deaths,
custodial rape. In al these
countries, the police and armed
forces have certain immunities
or impunity. The police can
beat you up but you can't file a
case against them until the IG
gives you the permission be-
cause the police did this in pur-
suance of duty. This impunity
increases the police’s tendency
towards violence. So lawyers,
former judges. human rights ac-
tivists, academics, former offi-
cials of the police or jail are
dealing with this.

We are tryin to form a Re-
gional Human Rights Commis-
sion. It is nothing revolution-

ary. But it gives the human
rights movement due strength.

Some say that civil and po-
litical rights are not important,
development rights are impor-
tant. But we say that all rights
are important. The universality
is very important. Civil rights,
cultural rights, social rights,
development rights are all in-
ter-dependent. If you violate
one, the others are violated.

ENOCIDE. to state the
Gﬂhvluus. was committed
on a massive scale during
our war of liberation in 1971.
One may squabble over figures
— the exact number of deaths,
injured, raped and degraded
— but these relate to the
?uantitativ: aspect and not the
act of genocide.

Unfortunately, more than a
uarter of a century after this
act of genocide, it's conse-

quences in terms of the societal
notions of justice and morality
do not appear to have been suf-
ficiently analysed, nor neces-
sary inferences drawn.
our few and occasional de-

liberations on the genocide, as-
pects of justice and morality
seem to have been influenced by
various political ideologies : the
Ghatok Dalal Nirmul Commit-
tee represents one strong view
point while some far right
groups even deny any notion of
responsibility, let alone the rel-
evance of justice for the geno-
cide. Still others are swayed by
various 'external’ considera-
tions, often terming the issue a
‘political one' and hence finding
a convenient avenue for
‘avoiding' a definite position.

Recently, comments by some
Pakistani politicians, sum-
moning of our Ambassador b
the foreign office in Islamabad,
a somewhat similar encounter
for the Pakistani Ambassador
at our foreign office here in
Dhaka and other ‘events’ have
again attracted some attention
to the debate about the 'conse-
l:gl:nccs‘ of the genocide. Not
that the incidents such as these
are terribly important. Never-
theless, these do provide some
impetus and contextuality for
comment and analysis. Hence,
this write e:g

I proceed by way of outlining
three fundamental proposi-
tions about
ity in the context of genocide
and indicate three different go~
sitions which are possible,
These three fundamental
propositions may be sub-di-
vided and analysed further.

owever, the hroad outlines of
€ notions ol justice as con-

tainéd in the three propositions
may suffice for our present pur-
pose, i.e., initiating an sis
of genocide in terms of notions
of genocide in terms of notions
of justice and morality.

The fundamental proposi-
tion which inevitably follows
from the fact of genocide is :
“should the perpetuators be
prosecuted"? There are, at a
simple level, three responses to

justice and moral-

on the Non-App

duce another minority within
you.

The Indian government has
been extremely brutal from the
beginning. If we think of inde-
pendence, then perhaps the Na-
gas have the most rights. They
never were part of the Assam
rule. They had even almost
reached an agreement with the
British that after ten years of
independence there would be a
plebiscite there. Even Mahatma
Gandhi gave them such an as-
surance before independence.
Nehru rejected it. The rest is
history. There is a lot of blood-

shed in north eastern region of

India, kidnapping, extortion.
People- not |
armed warfare are also being
killed. There is a sort of ethnic
cleansing like the Bodos with
the Shantals, the Shantals who
were displaced by
Those poor Shantals. the lowest
grade of tea garden workers
were killed and oppressed by
the Bodos. The Nagas don't
drive away others. They don't
say “You are a Bengali, or Pun-
Labl or whatever, so go from

ere. You can't do business
here.” From that aspect, the
Naga movement is very clean.
The number of rapes and
killings by the Indian army is

the British.

worked with some Naga human
rights groups, lawyers and so
on. We look at the problems in
the human rights perspective.
There is urgent need for new
discussion. There is inter-tribal
warfare in the north east —
Kuki-Naga conflict; Bodo-
Shantal conflict etc. The As-
samese are driving away Ben-
galis. There is also a ‘drive-
away-Muslims' move. These
can not just go away, These call
for serious discussion. Today
they will demand for an inde-
pendent Assam state, tomorrow
there will be demand for an in-
dependent Bodo state. Then
there would be accusations that
they are killing Shantals or

ved in the  Bengalis: But human rights is

for the protection of every-

“‘body’s rights, You can uphold "

the rights for the preservation
of your community, but you
don't have the right to kill or
throw out anyone from your
community.

MK: To give the human
rights an institutional shape a
human rights commission is
being formed here. Are you sat-
the Indian
Commission?

TB: In the entire South Asia,
there is only one National Hu-
man Rights Commission. |

uman Rights

by Dr Shahdeen Malik

won't say | am satisfied with it,
but we were very critical at first.
We said it would be just another
window dressing, but over the
period, we found that it has be-
come quite an effective instru-
ment ol protection. It has given
an access to remedy and its pro-
cess |s very transparent. It is
headed by a former Chief Jus-
tice. A former Chief has a digni-
fied position. Out of the five,
three of the members are from
judiciary. Retired senior police
DGs are in the investigation de-
partment. The three chairman
so far have had very strong J:)O-
sitions concerning custodial
death. They have spoken to the
state governiments, to the chief
ministers, pressurise the police,
Over radio and television, they
again and again say what rights
one has when one is arrested
and what is the responsibility
of the police. As a result, an
awareness regarding human
rights has been evolved. Some
protections has been increased.
I think that this must be con-
sidered in all countries, includ-
ing Bangladesh.

The law must be reformed.
The state will not draw up an
revolutionary law. You can't
have revolution through the
court. You can get protection
through the court. For changes
in the law, civil society can give
pressure by speaking out, writ-
ing in the newspapers and so

on. And the parliament is not,

away from the people.

It took us 10 years to get rid
of TADA. It may take another
10 years to get rid of the Armed
Forces Special Powers Act in
India. In Nepal, the government
wanted an act similar to TADA,
There the human rights com-
munil% held repeated meetings
with the parliamentarians and

have stopped enacting such the
law so0 far.

MK: Do you support the In-
dian ent's request to
extradite Mr. Anup Chetia from
Bangladesh?

TB: This is not a question of
supporting or opposing it. The
government of India has re-
quested for extradition. It has
to be decided on the merit of the
request. It has to be decided by
the judiciary on the basis of
facts and law. For example, the
Indian government issued an
extradition order against
Rumthun Kurley. We opposed it
and insisted he has the right to
defend himself in the courts.
Until then, he cannot be handed
over. It cannot be a political de-
cision between two countries.

' 'WhetHer:he is a oriminial or not

must be decided by the law. The

dvernments, in principal,

ave no such rights, If the law
goes in favour of the govern-
ment decision, that's fine. They
must follow the law. Political
interference must be avoided at
all costs, It will be decided in
court what Anup Chetia did or
didn't do. Let the court decide.
Let Anup Chetia get a chance to
defend himself without any in-
timidation. He may feel that he
won't get a fair trial in India, we
know he won't, so let him de-
fend himself here. Then it be-
comes the duty of the Bangla-

Justice and Morality

Lastly, the acceptance of the proposition that perpetrators of genocide must be
punished also implies our taking responsibility for ensuring such punishment. If we,
nevertheless, hide from taking this responsibility, if we hide from demanding justice

for genocide, can we demand or ensure justice in other instances of lesser crimes.
Justice is not a matter of choice. Justice, however, can be made to be a matter of
choice, as we appear to have done. But then such a justice is hardly anything
more than selective injustice and our morality a matter of convenience.

this question. First; there
should be no prosecution at all,
nor can there be; secondly, the
perpetrators should be prose-
cuted, but can not be; and,
thirdly, they must be prosecuted
for fusuc: to be done.

f we accept the first proposi-
tion [response) that there
should not be any prosecution,
we imply that either genocide
was not committed or genocide
was committed but %enncide
must not automatically entail
punishment. To put it differ-
ently, we insinuate that either

enocide is not a crime and

ence no punishment, or geno-
cide is simply a 'wrong' for
which no one needs to be made
responsible and punished. It is
a ‘'wrong which is not terribly
important for the society as a
whole and hence the society or
state need not take any correc-
tive measure.

Since genocide has been ac-
cepted by both national and in-
ternational criminal laws as
the most heinous crime nst
humanity, the proposition that
"there should not be prosecu-
tion for genocide" is untenable
unless one denies all the fun-
damental notions of the crimi-
nal justice system, which is ra-
tionally impossible. The rele-
vant national law is the Col-
laborators Act while the two
most important international
legal instruments are the Con-

vention on the Prevention and

Punishment of the Crime of
Genocide; and the Convention
licability of
Statutory Limitations to War

Crimes and Crimes against
~Humanity.

The second proposition, l.e.,
the perpetrators should be pros-
ecuted, but can not be, implies
that we accept genocide to be a
crime and at the same time con-
cede that such a crime can not

“bour. But can | fm-lglv:

be punished for 'practical’ rea-

sons. The practical reasons in

this context may include lack of
evidence, impunity of the perpe-
trators or the perpetrators are
out of our jurisdiction, absence
of will or resources to prosecute,
and similar other factors.

A principle aspect of this
second proposition concerns
the question of the person who
decides or or concedes
not to te. This issue may
be illustrated with the example
of the current trial for the mur-
der of Bangabandhu and his
family members. The Indem-
nity Ordinance was clearly a
decision "not to prosecute” for
the killing of Bangabandhu.
The fact that at a special ordi-
nance was promulgated implied
the culpability of the act of
killing, necessitating immu-
nity, i.e., a decision not to pros-
ecute. The subsequent repeal of
the Indemnity Ordinance, by a
later Act of the Parliament,
manifested an opposite deci-
sion, i.e., a decision "to prose-
cute". Clearly, two sets of actors
made two different decisions
regarding the prosecution for
those killings.

Now, one can forgive and
forget. If my neighbour hurts
my feeling, damages my prop-
erty or even commits a crime
against me, I can, theoretically,
forgive him. Most religions en-
join such forgiveness. | can ex-
pand such notions of forgive-
ness to include in it the decision
not to prosecute — non-prose-
cution as a form of forgiveness.
I can forgive for damages and
harms done to me by my neigh-
mur-
der of other people's children?
Can others forgive on my behalf
the perpetrators for the murder
of my children or can I forgive
on other's behallf.

If 1 can forgive in the name

S ——

of others. | can also forgive my-
self in their name for th

crimes | have perpetuated. |

other can forgive or 1 can for-
give on other's behalf . the logi-
cal and inevitable consequence
of such a proposition would
surely undermine, nay negate,
all the rationales and justifica-
tions for each and every pun-
ishment or the very basis of the
criminal justice system. That,
obviously, is an absurdity. A
society, we have long ago de-
cided, can not survive without a
rational criminal justice sys-
tem in which no one can forgive
on behalf of others for crimes

ooqi;ﬁu n e other
:tE::t e a{f}u?'&m'e ounda-
tion for the second proposition
would be : too much killings
have been committed and blood
have been shed; let us put an end
to bloodletting and not indulge
in revenge. Also, national rec-
onciliation requires that the
ast be buried for a new leaf to
turned over. _
There can be, again at a
simple level, two counter argu-
ments to ttt'm ah-uvﬂel. ]1; :}:w eaf
in es of nation story can
helﬁlgmed only and only after
having meted out the punish-
ment for heinous crimes. Also,
it is not only in order to cleanse
the pages of history that crimes
are punished. The motive of
punishment, among other, is to
restore the balance of justice as
far as humanly possible. As a
second counter argument, let us
assume (an assumption which
is too close to reality in our con-
text) the situation where vet-
eran mass murders and other
I:verpetrntum of genocide and re-
ated crimes continue to live in
the same conditions as every-
one else, or, for that matter, in
better ones. It um#]li t«'.-«:m a
simple message : ever
do guwmrtr criminal their acts

desh government, primarily the
Bangladesh judiciary, to make
sure that he gets a fair trial.

MK: South Asia has entered
into a new era of nuclear war-
Jare, How do evaluate tiiis
situation what should be
the concern of the civil

TB: We are opposed to mili-
tarisation. We are opposed to
nuclearisation. SAFHE)immt-
diately after the Indian bomb
issued a statement condemning
it and also called on the gov-
ernment and the people of Pak-
istan to desist from falling in
the trap. We were hoping that
Pakistan wouldn’t follow suit,
Unfortunately Pakistan did not
desist. We feel very demoralised.
The primary responsibility for
this new arms race [falls
squarely on the shoulders of the
government of India. The
present government of India is
the main culprit for the nuclear
arms race in the sub-continent.
It will pull in everyone, includ-
ing Bangladesh. II Bangladesh -
feels we won't be affected by
this, this will be a misconcep-
tion. India has shattered
chance for long awaited peace.
They did this for very petty
considerations. It shows that
the BJP government is a very
irresponsible government. In-
ternationally they have be-
haved in a very irresponsible
manner. Efforts have been
made by the people of both the
countries over the last five

ears to bring about friendship
tween India and Pakistan, by
the Pakistan-India People’'s Fo-
rum for Peace, Indo-Pakistan
Friendship Society, Chambers
of Commerce, traders, the chil-
dren of Lahore, poets and all.
But all these efforts have been
destroyed. pushed back to the
dark ages. The ultimate price
will have to be paid by the peo-
Plf; By exploding the tive bombs,
what has Nawaz Sharif given to
the people? A state ol emer-
gency, closure of banks! Prices
will shoot up. Who will fpa}r'?
Nawaz Sharil won't pay lor it
out of his pocket, Gauhar Ayub
is not paying for it. Pakistan
army is not taking a salary cut.
The Indian army is not taking a
salary cut. Vajpayee is notl eat-
ing less. Who is going to pay?
The ordinary people are going
to pay.

When the economy of India
and Pakistan is further de-
pressed. When the pressure is
increased upon the people, the
impact of the economic crisis
will also be on Sri Lanka, on

Bangladesh, on Nepal. This is
 tatally irresponsible.. It is not

, acgeptable. It will be commu-

nalised. - :

BJP is a totally communal
force. They did this to increase
their own strength. for very
petty political gain.

MK: Have any immedi-
ate plan in mgm'!?
TB: We are already in dia-
logue. There are protests and we
lan to hold a meeting with the
akistan People’s Forum this
year. We will start a d|nint pro-
gramme. A concerted regional
Eenple's move for peace and sta-
ility in South Asia is a must.
Transcription: Probe

are, they will get away with
them. People will only be anx-
ious to turn over a new leaf and
no one will bother about their
deeds and they will remain un-
punished. Aren't shontrash,
mastan, chadabazi as politics
sufficient consequences of this
turnlnﬁ a new leaf argument?

So it leaves us with the third
proposition, i.e., thé perpetra-
tors of the crime of genocide
must be punished. The basis of
this third proposition can be re-
layed to, what I consider, the
most universalistic foundation
of all systems of justice — Kant's
categorical imperative. Should
one, for example, return a de-
posit even when the depositor’
alone was aware of the ar-
rangement and has since died?
The categorical answer, obvi-
ously. is yes, for any other al-
ternative would ultimately de-
stroy the essential foundation
of all societal livinfs.

On a speculative plain, a |
somewhat related notion,
though may not be directly rel-
evant, is that of evil and, more
popularly, Satan. Satan does
not do any evil by himself. He
did not eat the apple. He is Sa-
tan or evil because he induces
other people to commit wrong
or crime by persuading them
that evil is right. He makes a

case for evil by confusing our

capacity to distinguish between

ood and evil, right ar< wrong.

tan makes evil maxims ac-
ceptable.

Have we, by our collective
inaction and. may be, amnesia,
made evil and wrong accept-
able? Probably, and as long as
we can not punish and restore

justice for the most heinous

crimes committed in our his-
tory. we may be doomed to suf-
fer injustice for a very very long
time to come,

Lastly, the acceptance of the
proposition that trators of
genocide must be punished also
implies our taking responsibil-
ity for ensuring such punish-
ment. If we, nevertheless, hide
from taking this responsibility,
if we hide from demanding jus-
tice for genocide, can we de-
mand or ensure justice in other
instances of lesser crimes. Jus-
tice is not a matter of choice.
Justice, however, can be made
to be a matter of choice, as we
appear to have done. But then
such a justice is hardly any-

thing more than selective injus-
tice and our morality a matter
of convenience. ;

Dr Shahdeen Malik. an ad-
vocate, is Advisor, Ewﬁ-ﬁfﬂh
Legal Aid and Services Lt



