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Law and

The Suppression of Violence Against Women and Children Bill

by Ahmed Ziauddin

A Deadly Cocktail

The government, in this Bill, should have set up a Criminal Injuries Compensation Fund,
to compensate the victims of crime, not the way as has been proposed, where a victim will
be compensated by the perpetrator, but, the criminal could very well be poor and not in a
position to pay; or, intentionally avoid paying compensation. Instead, the victims should
receive automatic compensation from the government fund, regardless of the perpetrators
capacity or willingness to pay; and the criminal be fined and compelled to pay the cost

and co

HE pgovernment has re-
I cently submitted a Bill to
arliament to enact a law;
The Suppression of Violence
Against Women and Children
Act, as a special measure to
suppress offences of violence
against women and children.
is has been the first major
attempt of this government to
address the ng concern of
violence against women an<
children. :

The Bill. which received in-
puts from women, human
rights organisations_  at the
preparatory stage, hoflever has
turned into a matter of concern
because of its final content. In-
stead of receiving overall ap-
Ermral as a step forward, the

ill has drawn criticism even
from the people who worked
hard for the legislation.

This essay is an attempt to
analyse the Bill as framed in
the context of its sup pur-

se and examine whether it is
ikely to produce intended re-
sults. Also, the Bill will be com-
‘pared earlier legislations with
similar objectives.

The backgound

The government, prior to
election in 1996. placed law ahd
order as one of its top priority.
However, crime figures,
specially, crimes against

women and children had been
on steady ascendency for a
considerable period. Crime
statistics are notoriously
unreliable in Bangladesh,
since, no organised crime sur-
vey are conducted, and crime
data compilation mechanism
are rudimentary. Non govern-
mental organisations rely on
few selected newspapers to
compile crime figures, which, at
best, are merely indicative.
Ministerial statements and
Fmrtrnment sources offer
r?;ﬁmented pictures. If socio-

ties are taken into account,
the gap between recorded
crimes and exact number of
crimes, is very wide. Also, in-

formation of the victims of the

crime are scanty, :

‘The government moved in
the backdrop of a number of
outrageous and widely publi-
cised violent incidents against
small children and women,
some allegedly comrnitted by
law enforcement officials. After
each tragedy, the government
ritually reconfirmed commit-
ments to promulgate stricter or
new laws, presumably to rem-
edy the situation and to pacify
public concern. It is not impor-
tant, for the purpose of this es-
say. to discuss individual inci-
dents.

nsation, as determined

New governmenti-

New Law

Crimes are and has always
been. a political issue. which is
r:ﬂ:ct:go in governmental ac-
tions. Back in 1980, the BNP
overnment enacted the Dowry
rohibition Act, 1980 making
acceptance and %vmg of dowry
illegal. So much noise was
made about the enactment that
as if the "curse" of dowry had
been eliminated. In reality, the
law had no real impact, either
in terms of modifying social at-
titude or reducing violence re-
lated to dowry.

While in power, Ershad is-
sued the Cruelty to Women
(Deterrent Punishment) Ordi-
nance, 1983 and subsequently,

the Cruelty to Women
(Deterrent Punishment}
(Amendment) Act, 1988 and

specified crimes against women
Iiﬁc . trafficking, rape, causing
death during rape etc, until a
new government stepped in.

In 1995, the government of
Khaleda Zia re-packaged the
laws under the Women and
Children Repression (Special
Provisions) Act. 1995, which,
amongst others, repealed the
Cruelty to Women (Deterrent
Punishment) Act, 1988, set u
Special Tribunals, fixed dead-
lines for investigations, intro-
duced non granting of bails dur-
ing investigation, trial in ab-
sentia, death penalty for rape,
death caused by rape, gang rape,
death caused by torture flor
dowry, trafficking in children
etc.

The present Bill, Suppres-
sion of Violence against Women
and Children, which proposes
tor the Cruelty to Women
and Children (Special Prohibi-
tions) Act.1995, has been the
latest attempt of the Awami
League to the same con-
cerns. However, the government
opted for "new" laws solution
for the old problems, without
properly establishing efficacy
of the earlier laws and cer-
tainly without proper examina-
tion whether the absence of
law,, ‘'or insufficient punish-
ment, had been at the root cause
of endemic violent incidents
against women and children.

Two in One: The government
in the Bill proposes not only the
crimes aim at women and
children but for punishment for
“creating disruption” etc. For
example, Section 14 provides
punishment to set fire of gov-
ernment property, Section 15
for extortion of money, Section
16 in interfering in tenders;
reminiscent to the law, the
Suppression of Terrorist Activi-

the Cou

activists an

to such Compensation Fund.

ties Act. 1992,

The Suppression of Terrorist
Activities Act was introduced in
Novemnber 1992 to remain eflfec-
tive for 2 years. The present
Prime Minister, then as opposi-
tion leader, mounted an elfec-
tive campaign from the day of
its adoption in Parliament by
boycotting the session. She
strongly argued, not without
substance, that the Act is an op-

ressive law intended. targets
eing the opposition political
that the Act vio-
lates Constitutional freedoms.

If Section 2 of the Suppres-
sion of Terrorist Activities Act,
which defined "terrorist activ-
ity" is looked at, the provisions
n?' the present Bill appears
identical. Section 2 listed ter-
rorist activity as one;

(a) by the use of illegal force
or creation of terror

(i) to exhort or acquire
tolls, assistance or money or

Ernptrty in any other form

any person or in-
stitution: (ii) to create an ob-

struction on the highways,
railways, waterways or air
routes..or to divert any vehicle
against the wishes of its driver:
(b} to intentionally damage any
vehicle; (c) to intentionally
damage or destroy any move-
able or immoveable property
belonging to the government or
any government institution.
any institution established.
constituted or created by law. or
any company, firm or non-gov-
ernment organisation or organ-
isation of any individual; (d) to
seize or forcibly take any
money, jewellery or valuables
or any property or vehicle from
any person; (e) to indecently
harass any adolescent girl, or
minor girl, or adult woman on
the streets, in vehicles, in edu-
cational institutions or their
environs or in any public place;
(f) to create fear, terror or indis-
cipline or an anarchic situa-
tion, by the display of force,
whether premeditated or sud-
den, in any place, residential
home, shop, market, road, ve-
hicle or destination: (g) to'cre-
ate obstacles or to prevent the
scale, adceptance or submission
of commercial tenders or to il-
legally force the acceptance
thereof any person;
The Act provided uniform
unishment, minimum being
ﬂ"-l'ﬂ years of imprisonment or
maximum, death sentence, un-
specified amount of fine and al-
lowed the Court to order any
person convicted of a terrorist
offence to pay compensation to
their victim (Section 4).

In reality. the law was exten-
sively u

against the opposi-
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Lawai’s Arrest Warrant Case

tion activists and human
rights organisations joined
hands with the n]ppusltlnn to
demand its repeal and largely
because of ensuing pressure, the
government could not extend
the Act’s lease of life.

The same fears have been
expressed about the inclusion of
some terrorist types of offences
in the proposed law of the Sup-
&fessiﬂn of Violence against

omen and Children. It seems,
the government, quite dubi-
ously, intends to sneak-in oth-
erwise controversial crimes,
which it opposed earlier, in the
guise of a popular measure. This
indicates, how, even the gov-
ernment utilises [ or exploits)

women and children for politi-
cal purposes. It is easy to start
political campaign against a

repressive anti-terrorism law
than the law to suppress vio-

lence against women and chil-
dren.

Missed opportunity

What the bill should have
proposed was a set of
comprehensive laws against
gender violence in all forms
and violence against children.
For this purpose, overhaulin
of definition of a number o
crimes were essential, in
addition to providing new
definitions. The age old
definition of rape should have
been modified to recognise
other forms of violations. in-
vasive or otherwise. The Bill
fails to recognise sexual as-

sault, harassment, gratifica-
tion etc, pervasive in the soci-
ety.

The Bill should have been a
Emgrtssive one, which would be
ard on criminals by produc-
ing results, but at the sometime,
instituting effective proce-
dures, in pre-trial investiga-
tion, prosecution, rules of evi-
dence etc. sensitive to women
and children.

For example, the Bill pro-
poses Lhat if a child is born as a
result of rape. the person or
persons committing the rape
shall, according to the amount
fixed and in the manner decided
by the Tribunal. provide main-
tenance allowance for the child
to his or her legal guardian and
shall continue paying such
sums, in case of a son, until he
reaches 21 years of age and in
case of a daughter, until mar-
riage [Section 9(6)].

The provision of mainte-
nance of child born as a result
of rape is commendable, but,
the most effective deterrent
would be to change the "law of
inheritance” to consider such a
child a "legitimate heir” and
entitled to “inherit” the perpe-
trators property. provided, the
victim women chooses to con-

tinue the pregnancy.
The gn{]r:rnment. in this Bill.

should have set up a Criminal
Injuries Compensation Fund.
to compensate the victims of
crime, not the way as has been
proposed, where a victim will be
compensated by the perpetrator,
but, the criminal could very
well be poor and not in a posi-
tion to pay: or. intentionally
avoid paying compensation. In-
stead, the victims should re-
ceive automatic compensation
from the government fund, re-
gardless ol the perpetrators ca-
pacity or willingness to pay:
and the criminal be fined and
compelled to pay the cost and
compensation, as determined
by the Court, to such Compen-
sation Fund.

There are also concerns
abdut the fairness of the system
proposed in the Bill regarding
the rights of the accused. The
provisions of bail, the right of
cross-examination etc are im-
portant foundation of fair trial,
which this Bill has ignored.

The test of every legislation
is, its effectiveness and how
much it establishes or rein-
forces the principle of rule of
law. Judged accordingly, the
Suppression of Violence against
Women and Children Bill, 1998

will merely camouflage the is-
sues

The author is a Researcher at
Brussels Catholic University

LHC Rejects Explanation of EB Official as Improper

HE Lahore High Court on Friday rejected as being

torney General ([DAG) Khawaja Saeed Zafar present in the court

Our Rights _

| additional

I improper Ehtesab Bureau's explanation on the issue of
former President of the Muslim Commercial Bank
Hussain Lawai's arrest warrants. The Court also issued notices
to the Bureau and others in a fresh contempt of Court petition
filed by Lawai. The Court resumed hearing of contempt of court
proceedh:ﬁﬁ ainst Ehtesab Bureau on a petition filed by Lawai
alleging that Ehtesab Bureau Issued his international arrest
warrants in violation of the Lahore High Court's Orders to the
contrary. The Lahore High Court had direct the Ehtesab Bureau *

not to arrest Lawai's on a writ seeking quashment of criminal
case registered against him at Karachi.

The court gave seven more days to Ehtesab Bureau Chief
Senator, Saif-ur-Rehman for a written explanation on the issue
observing that the explanation by an official of the Bureau was

contrary to the Court's orders and could invite contempt of
court proceedings. The bench comprised Justice Malik Mo-
hammad Qayyum, Justice Asif Jan and Justice Mian Saeed-ur-
Rehman Farrukh.

Expressing dissatisfaction over the explanation the bench
observed that the same was apparently not credible having been
signed by an officer of the Bureau, Shahid Raja. "Under what
at:thﬁﬂty the Bureau official sends the explanation”, asked the

nch.

Pointing out that the explanation was extended in the form
of a letter by the official, the Court inquired from the Deputy At-

room, " Is this the way to present an explanation in the Court?",
The bench said this was a serious matter, which comes within
the preview of the contempt of court.

"This explanation should have been sent by the Ehtesab Bu-
reau Chief, Senator Saif-ur-Rehman and the conduct of official
of the Bureau comes within the preview of contempt of court”,
observed the bench.

In the written explanationn by Ehtesab Bureau official it has
been maintained that the Lawai's international arrest warrants
were issued before the order of the Lahore High Court restrain-
ing his arrest. “This is a matter between the High Court and the
Australian government and Ehtesab Bureau is not linked with
the warrants for Lawai's arrest”, the explanation maintains,
according to the NNI correspondent. The explanation also de-
nied issuance of any arrest warrants on ust 22 last year.

" You give an impression to the world through press that
hurdles are being created in the process of accountability by the
High Courts, but when the government itself does nothing what
can high court do about it" observed the bench addressing the
DAG and Ehtesab Bureau representative during the hearing.

The bench observed that the court could issue summeons for
Hussain Lawai to appear before it if the government could ex-
tend an assuri:

in Pakistan. Courtesy: Associated Press of Bangladesh (APB)

SHC Awards Compensation for
Wrong Detention

by I A Rehman

The liability to pay such compensation would devolve jointly and severally upon the state as
well as the public officials responsible for illegally depriving a citizen of his liberty. The
statelgovernment, however, would be entitled to recover the amount paid/payable to the
detenue from such officials for having caused wrongful loss to the government through

misuse of powers under the relevant service rules applicable to such official

instead of burdening the tax-payer.

decision a division bench of

the Sindh High Court (J J
Rasheed, A Razvi and
Sabihuddin Ahmed) held that
in a case of unlawful /mala fide
detention where the
fundamental right of a citizen
guaranteed under Articles 9 and
14 of the Constitution was
violated. the high court had the
power under Article 199 of the
Constitution to award mon-
etary compensation to the vic-
tim. This would be a more effi-
cacious mode of relief than a
mere order of release or a direr-
tion for the registration of a
criminal case against the
delinquent officials.

The facts of the case briefly
are as follows:

On October 15,
judges received telegrams from
one Mazharuddin of Hyderabad
alleging that on October 13,
1997, at about 11.40 pm ASI
Imtiaz of Police Station 'B' Lati-
fabad and constables Niaz,
Musharraf and others, armed
with deadly weapons, tres-
passed into his house without
any search warrant. The
raiders misbehaved with him,
his wife, and daughter and
forcibly took away his sons,
Manzoor Mansoor and Imran
(minor). to the police station.
The petitioner alleged that his
efforts to secure his sons’ re-
lease without paying bribe had
failed. He prayed for the produc-
tion of the detainees and legal
action against the police offi-
cials concerned. The court con-
verted the telegram into a con-
stitutional petition and ordered
the production of the detainee
and the relevant record. A crim-
inal miscellaneous application
had also been filed in respect of
the same retention. It was de-
cided to take up both matters
together.

A court official visited the
police station and inspected the
record. He found the petitiorer's
son, Manzoor Mansoor, in the
lock-up.

When the detainee was pro-
duced in the court on October 17
1997, he claimed that he had
been kept in the lock-up since
October 13, 1997. The police
record was examined in the
presence of the SHO. The latter
was unable to refer to any entry
regarding the arrest/detention
of the detainee, nor was he able
to refer to any basis for a rea-
sonable suspicion to the effect
that the detainee was involved
in a cognizable offence. The
court ordered the detainee's re-
lease and 1ssued notice 10 the
advocate-general

IN an extremely significant

1997, the

and the SHO to ma}x?
submissions on the foll

points:

(1) Whether in the circum-
stances of the case any mone-
tary compensation should be
payable by the police officer
concerned or the state, or both;
and

(iil Whether a criminal case
is to be registered against the
SHO,

The SHO denied the petition-
er's allegation but the court
found that in the absence of any
material to even remotely sug-
gest the detainee's involvement
in the crime alleged by the SHO
there could be no escape from
the conclusion that the de-
tainee's arrest was patently
without lawful authority.
credit whatsoever could at-
tached to the SHO's statement.
To cover up his illegal action he
had made a false statement. Al-
though the court came to the
conclusion that it could direct
the registration of cases against
the SHO and others, it refrained
from doing so. -

The court examined the
question of payment of com-
pensation in detail. It expressed
the view that although payment
of compensation/costs had
been ordered by Pakistan courts
in some cases no elaborate dis-
cussion had been held on legal
principles. It therefore decided
to examine in detail the ques-
tion "whether monetary com-
pensation could. and if so on
what basis, be granted to a vic-
tim of unlawful or mala fide
detention.”

The court noted that "apart
from a civil action in tort to re-
cover compensation for unlaw-
ful detention or malicious pros-
ecution, our legal system has
always recognised the concept
of instant compensation to the
victim without having to resort

to separate legal 1:lv_:'ocecd1ngs." It
also noted that the right to re-

cover compensation had been
internationally recognised,
vide Article Blﬁf«nf the Interna-
tional Covenant on Civil and
Political Rights of 1996 —
"Anvone who has been the vic-
tim of unlawful arrest or deten-
tion shall have an enforceahle
right to compensation.” The
court then examined the ques-
tion whether "any monetary
compensation can be granted
under the power available to
this court under Sec 491 CrPC
or Article 199 of the Constitu-
tion."

After discussing the special
nature of its jurisdiction under
Article 199, as distinct from the
writ jurisdiction of the High
Court in England in habeas

thei
owin ;E

No

corpus matters, the court took
note of a number of cases de-
cided by the superior courts of
Pakistan, India, Guyana,
Trinidad and Tobago, and Sri
Lanka, and summarised its
conclusions on the legal prin-
ciples as under:

(i) When a court finds that a
person in custody was detained
without lawful authority or in
an unlawfl manner, it could,
apart from directing his release,
pass any appropriate incidental
or consequential order as it
may consider proper in the
interest of justice under Article
199 of the Constitution.

(ii) That the jurisdiction of
this court to grant relief under
Article 199 (i) (b) (i) or Article
199 (i) (c} is not hedged by the
limitation of English prece-
denls or provisions of sub-con-
stitutional legislation.

(iii) In case such detention
prima-facie amounts to a penal
offence the court could direct
that a case against a person re-
sponsible for such unlawful de-
ternition may be registered and
tried in accordance with the
law.

(iv)] An order merely direct-
ing the release of a person from
custody upon finding his deten-
tion illegal and condoning the
violation of his most cherished
fundamental rights of liberty
and dignity in defiance of the
requirements of law and the
Constitution may not be the ap-
propriate relief to which such
person may be entitled. Under
the wide powers available to
this court under Article 199 of
the Constitution it would be
proper to award monetary rec-
ompense to a victim of viola-
tion of fundamental rights.

(vl The liability to pay such
compensation ig in the nature
of a public law duty as distin-
guished from the private law
right of a citizen to claim dam-
ages in tort and can be enforced
in proceedings under Article
199 of the Constitution. The

“amount of compensation paid

or payable under these proceed-
irigs, however:. will be taken
into account by a court subse-
quently trying a suit for dam-

(vi) That the armmount of such
compensation would be deter-
mined by the court in its discre-
tion keeping in view the princi-
ple applied in awarding general
damages in case of false im-
prisonment and exemplary
damages in cases of mala fide
conduct of a public officer under
the law. Special damages sus-
tained by a victim of unlawful
imprisonment. however. can

o

only be proved through ordi-
nary civil suit. In accordance
with the decision of this court
compensation ought to be sub-
stantial and not nominal.

(vii) The liability to pay such
compensation would devolve
jointly and severally upon the
state as well as the public offi-
cials responsible for illegally
depriving a citizen of his lib-
erty. The state/government,
however, would be entitled to
recover -the amount
Fald;‘payabtﬂ to the detenue
rom such officials for having
caused wrongful loss to the gov-
ernment through misuse of
powers under the relevant ser-
vice rules applicable to such of-
ficial instead of burdening the
tax-payer.

(viii) In addition to the above
the petitioner/victim may also
be entitled to payment of aetual,
compensatory or deterrent
costs. Apart from actual costs of
litigation calculated according
to the applicable rules, com-
pensatory costs may be awarded
and the official responsible for
illegal action may also be per-
sonally burdened with the lia-
bility to pay exemplary or

unitive costs in terms of the
aw declared by the honourable
Supreme Court.

The court therefore ordered
that:

(i} An amount of Rs. 15,000
by way of monetary compensa-
tion payable to the detenue may
be deposited by the Government
of Sindh within 15 days from
the date of this order (17 Febru-
ary 1998) with the Additional
Registrar, at Hyderabad., who
may thereafter disuurse the
same to the detenue after due
identification. The provincial
government may recover this
amount from the SHO, Aijaz Ali
Kaimkhani, in accordance with
the provisions of the Sindh Po-
lice (efficiency and Discipline)
Rules in such instalments as it
considers appropriate and ap-
prise the Additional Registrar
accordingly.

(ii) SHO Aijaz Al
Kaimkhani is directed to!per-
sonially bear the costs of Rs
10.000. who will deposit the
same with the Additional Regis-
trar, Circuit Bench, Hyderabad,
within two months from today
and the latter will disburse the
same to the detenue.

(iii) The above is without
prejudice to such disciplin
or penal action that the gov-
ernment might take against the
aforementioned SHO.

Courtesy: H. R. C. P Newsletter
April, ‘98
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An influential individual took over the entire Road No 14 at Baridhara yesterday to do the
catering on a family occasion.

— Star photo

Tk 460 cr infrastructural dev

programme for 3 hill dists taken

Local Government, Rural
Development and Cooperatives
(LGRD) Minister Zillur Rahman
yesterday uchd the engineers to
work unitedly with their talent,
experience and sincerity for
building a hunger and poverty-
free Sonar Bangla as dreamt of
by father of the nation Banga-
bandhu Sheikh Mujibur Rah-
man, reports BSS.

He was speaking as the chief
guest at the working session-2
of the "fifty years ol the engi-
neering profession in Bangla-
desh” ur%anised by the Insti-
tution of Engineers, Bangladesh
(IEB). Engr Nurul Huda, Vice

resident [EB. presided over the

unction.
Zillur Rahman said the Min-

istry of Local. Government has
taken up a broad-based infras-
tructural development pro-
gramme for the three hill dis-
fricts at a cost of Taka 460
crore.

There is no alternative to
develpping the rural infrastruc-
ture for u S:ad!ng the living
standard of the rural people, he
said adding, the present gov-

ernment is working with all ef-
forts to construct and maintain
roads, culverts and bridges in
the rural areas and thus
strengthen the rural economic
activities.

Four technical papers were
presented in the session.
rul Islam Siddique, thief engi-
neer of the Local Government

aln-

Sylhet divisions and the regi

rise sligh
days

recorded yesterday at Rajsh
Sylhet.

Enginc:rlnﬁ DtRartment

The sun sets today at 6:32 pm

(LGED), presented a paper on
“rural infrastructure develop-
ment and its management.”
while Qadiruzzaman, addi-
tional chief engineer (civil) of
the directorate of Public Health
En%lnm:rtng. on "development,
problems, prospects and future
challenges of portable water
supply and sewerage system,”

Rain, gusty wind likely
Rain or thundershowers accompanied by temporary gusly or

t many places over
squally wind is likely a nﬂnp of Jessore, Kustia, Noakhali and

haka, Rajshahi and

in the next 12 hours till 6 pm today, reports UNB.
qu:r:]}:l;:rdlnge to Met office, weather may remain mainly dry
elsewhere over the country, while day temperature is expected to

tly.
It also p};cdicted that weather may deteriorate in the next two
Tl"l: country's highest temalilcrature 37.4 degree Celsius was
i

and the lowest 21.4 degree at

and rises tomorrow at 5:19 am.

BPHC manual
launched at
regional level

Minister for Health and
Family Welfare Salah Uddin
vusuf officially launched the
‘Quality of Care Manual" pub-
lished Bangladesh Popula-
tion and Health Consortium
(BPHC) NGO Project recently at
a city hotel, says a press release.

As a continuation of the na-
tional level launching, BPHC
has successfully completed the
regional launching of its "Qual-
ity of Care Manual” through
four regional workshops at
Sylhet, Dhaka, Rangpur and
Rajshahi. These workshop were
held April 19-20 at Sylhet,
April 22-23 at Dhaka, April 27-
28 at Rangpur and May 3-4 at
Rajshahi. Apart from the
launching the agenda of the
workshop included GO/NGO
collaboration and policy dia-
logue.

The participants of the
workshops included BPHC
funded NGOs, health and family
planning officers of the thanas
where the BPHC NGOs provide
services, GOB officials from dis-
trict level, officials from other
NGOs and BPHC officials.

Sangarakshit
Mohastavir
 cremated

CHITTAGONG, May 9: The
mortal remains of Venerable
Sangarakshit Mohastavir was
cremated yesterday amid the
chanting of the sacred verses
from the Tripataka by hundreds

' of Buddhist monks at Jaldhi

. Darmaratna Buddhist
Monastery of Banskhali, re-
ports BSS.

Mohastavir's body had been
kept in a coffin since his death
on March 19, a day after his
birthday.

The cremation ceremony led
by Venerable Shilalankar Ma-
hathero, the highest religious
leader of the Buddhists of
Bangladeshﬂgﬁnd{: chlﬁf of
Supreme Sa a Council was
attgndcd by hundreds of monks
and thousands of Buddhist
devotees from far-flung areas of

. the, country. ;

The mourners carrying the
coffin marched towards the
crematory and observed one
minute's silence.



